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PREFACE 


This book is founded on. a course of lectures delivered 
at the Academy of International Law at The Hague in 
the summer of 1927. It is, in fact, a translation of a 
written versign of those lectures which has been pub- 
lished in the annual Recueil of the Academy of Inter- 
national Law. I have to express my deep gratitude to 
the Curatoriuni of the Academy for their kindness in 
permitting this English edition of my work to be 
published. 

The fact that the book was originally written for an 
international public explains in part the form which it 
has taken. It is hoped that it has not made it unsuit- 
able for readers in Great Britain or the Dominions. 

Those who are familiar with the existing literature 
about Dominion Status will know that much of this 
book deals with matters that have been to a greater or 
less extent the subject of controversy in recent times. 
The author has sought to shirk no difficulty of any kind 
which previous controversy may have raised ; he has 
sought to elucidate obscurities where he is able to do so, 
and to state them frankly where he is not. tie has no 
preconceived doctrine to defend, but is concerned only 
to interpret the facts of British and Dominion practice 
as fully and faithfully as he can. 

Readers who are familiar with the existing literature 
will also realise how greatly the author is indebted to 

rii 
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previous writers. There are many whom he might 
mention, but he desires particularly to express his 
special obligations to Sir Cecil Hurst, to whom the 
world at large owes much for his distinguished services 
in the advancement of International Law, and to whom 
the present waiter has personal cause for gratitude ; to 
Mr. Duncan Hall, whose original and cogent thinking 
has been of great help to ail who have come after him ; 
to Professor H. A. Smith, who was kind enough to lend 
the author the proofs of the particularly valuable work, 
Canada and W orld Politics, written by' hinaseif and 
Professor P. E. Corbett ; and to Professor Arnold 
Toynbee, who has put together in an accessible form 
much valuable information concerning the post-w’ar 
practice of the British Commonwealth which was 
previously very difficult to obtain. 

The author must also express his warm gratitude to 
Dr. A. D. McNair, the editor of Messrs. Longmans’ series 
of Contributions to International Law and Diflomacy. Dr. 
McNair has no responsibility for the views expressed in 
these pages, but he has given unstinted and most 
generous assistance to the author in his work. Dr. 
McNair’s patience and learning have been of inestimable 
service to the author, and have helped him to remove 
many errors and defects in his work. 

PHILIP NOEL BAKER. 


March 8 » 1929 * 
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CHAPTER I 


INTRODUCTORY 


Before 1914 it was never seriously suggested that 
what are now called the ‘ British Dominions ’ had in 
International Law any separate status or personality 
of their own. Among authoritative writers on the 
subject, Oppenheim W'as the first to put forward such 
a view. In the third (1920) edition of his greatest work 
he declared that after the Great War their position 
‘ underwent a fundamental change.’ ’’ Without doubt/ 
he said, ‘ their admission to the League of Nations gives 
them a position in International Law ’ ; but he went 
on to explain that their place in the Family of Nations 
' defies exact definition.’ ^ 

Most subsequent authors have accepted Oppenheim’s 
contention that the Dominions to-day have ‘ a posi- 
tion in International Law^’ but most of them, unfortu- 
nately, have also tacitly accepted his concluding dictum 
that it is a position which ’ defies exact definition.’ ^ With 
great justice, M. Henri Rolin has protested that this 
is not enough. ‘ Ne peiit-on affirmer,’ he asks, in 
arguing that it is only by a confusion of thought that 
the Dominions can be accorded any true status in Inter- 
national Law — ‘ ne peut-on affirmer que toute situation 

^ Oppenheim,, Internaiionai Laio. Farliameiits in 19.19, and 

3rd ed. (1920), i. 94a, 946, has since been variously estimated, 

^ Of. Keith, Ji.espomihle Govern^ nor in fact is it posBible wit.h any 
nient^ 1928 ed., voL ii. p. 882: coniidence to say what has been the 
‘ The elfeot on the .Dominions of the effect.' And again on p. 884 : ‘ In 
mode of negotiation of the treaty of point of fact, the application of the 
peace and entry into the League of terms of the Covenant to the Doiriin- 
Nations was much discussed in the ions is full of perplexities.’ 

A 



2 THE BKITISH pOiMINIONS IN INT.EENATIONAL LAW 

iiiriclique est-' susceptible d'etre aiuilysee ? ’ And he 
gives reasons why such an analysis should be made. 
'' L'interet doctrinal suffirait deja a jiistifier un effort 
de recherche scientifique. II faufc, surplus, cpie 
les gouvernements en relation aveC ■'des Dominions 
sachent quelle est. en principe, la condition juridicpie 
de ceux-cid ^ 

M. Roliii is unquestionably right, li' is not enough 
vaguely to declare tha.t the Dominions hao'e to-day a 
place in International Law, without at least a tte.in])ting 
to explain both in })rinciple and detail what are the 
scientific and the practical results to whfch that declara- 
tion leads. Yet in fact no sjsstematic effort has so far 
been made by those who accept Oppenheim's conten- 
tion to furnish the analysis for which M. Rolin has so 
iustiy asked. It is for that reason that this study has 
been laideitaken. No such study can at the jiresent 
time be either complete or satisfactory, for there axe 
problems which, though they can be analysed, cannot 
as yet be solved. The development of Dominion status 
has not yet reached its end ; it is still, as it was 
when Oppenheim wrote of it in 1919, in a stage of 
growth and change. But its progress since then has 
been so rapid, some results at lea.st are so clearly and 
so finally established, that a comprehensive statement 
of the present situation of the Dominions is urgently 
requirecl. The statement which follows omits no 
essential elements, and shirks no difficulties, of which 
the writer is aware. 

Much of what follow's consists of a discussion of 
the effect on Dominion status of tvro documents of 
historical importance. The first of them is the Cove- 
nant of the League of Nations ; the second is the 
Report of the Committee on Inter-Imperial Relations 

Reinie de. BroU IrdernaHoivtl etde. Legislarloti ConiijcmM, 3nl 8er;,, vcjL itg 
'1923], p. 206* 
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of the British Imperial Confereace' of 1926.^ Together 
these dociinients constitute the written basis of the 
intexTiational and constitutional position of the 
Dominions. Both of them enunciate principles that 
do not merely •summarise the progress of the past, but 
furnish also the key to future change. But neither 
of them can be really understood unless it is examined 
in the light of the political and constitutional events 
from which it sprang. For these events illuminate 
texts that would otherwise in many places be obscure, 
and throw into sharp relief the outline of the picture 
which it is the purpose of the student to construct. 

No doubt the same is true of every document of legal 
and constitutional importance : that while its meaning 
must be determined in the courts by the interpretation 
of its text alone, its full significance can often only be 
grasped if it is considered against the background of 
the historical development that has gone before. But 
it is particularly true and particularly important of 
documents that relate to the Constitutional Law of 
British political institutions. For in the developm.e.nt 
of the Constitutional Law of these institutions, changes, 
and changes of capital importance, are often made, by 
what axe called ‘ constitutional conventions.’ ^ Conti- 
nental lawyers sometimes find it difficult to grasp 
exactly what English writers mean by these ' conven- 
tions.’ But they are, of course, no more and no less 
than the effective recognition, tacit or written, of new 
practices that by general consent modify or change in 
their application the existing rules of the statutory law 
of the Constitution. Such conventions involve the 
consequence that, for a time at least, and perhaps for 

^ Cmd. 2768 (1926). working of Parliamentary govorn- 

ment vast alterations . . . had been 

- Also called by Dicey 'Political made dr.i’ing the lapse of more than 
Conventions or Understandings ' ; a century, but these alterations were 
La.,w of the ConstUntion^ 7tli ecu, the result of political conventions ’ : 
pp. 22 et seqq, Ci, also; "In the daii 3 ' Laic and Opinion in MJngland^ p. 84, 
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a long time'l law * and fact ma,y be more or less dis- 
cordant/ So writes Salniond ; and lie continnes : 
' Mtieli constitutional doctrine may be true in law but 
not in fact, or true in fact but not in law. Power may 
exist clejim but not de facto, or de facto but not dejnref 
But be adds : ‘ Although the constitution de j-ure and 
the constitution de facto are not necessarily the same, 
they nevertheless tend towards coincidence. Consti- 
tutional law and practice react upon each other, each 
striving to assimilate the other to itself. The objective- 
facts of state orga-nisation tend to uioiild legal theory 
into coniormity with themselves. . . . "Conversely, the 
accepted legal theory endeavours to realise itself hi 
the facts.’ ^ Thus it is by practice, by custom, 
hardening, sometimes rapidly, into conventions, that 
the constitutional arrangements of a political society 
are changed. 

This happens to a greater or a less degree in the insti- 
tutions of every organised political society. But it 
happens far more often and in far more important 
matters in British institutions than in those of other 
states. A very eminent authority, T. E. Holland, has 
gone so far as to assert that in Great Britain the ‘ Con- 
stitution ’ is nothing more than ‘ an unwritten body of 
custom,’ ^ both built up and changed by custom. 
Salmond makes some more precise distinctions. 
‘ Nowhere,’ he says, ‘ is the discordance between the 
Constitution in law and in fact unore serious arid more- 
obvious than in England. A statement of the strict 
legal theor_y of the British Constitution would differ 
curiously from a statement of the actual facts.’ ^ Thus, 
for example, 'the consent of the Crown is no less 
necessary to legislation than is that of the two Houses 

^ Salmond. Jurwpriidence, 4th ed., Holland, Jnrisp7i.idencp.^ M th edp, 

p. 109. ' p. 368. 

® Jbid.) p. 109. Saliaoridj ciL, p. 109. 
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of Paiiiament, Yet in fact the Crown has no longer 
any power of refusing its consent/ ^ Legally, that is tq 
say, the King still has the right of veto ; constitutionally, 
that right is absolutely dead ; if he tried to exercise 
it he would be' guilty of an unconstitutional act, and 
if he persisted he would provoke a revolution. And 
this fundamental change has been made by practice, 
without even the smallest alteration of Statute Law. 
Similarly, self-government was introduced into the 
Dominions without any alteration of the law ; the 
Cabinet, which is in all the British countries the supreme 
organ of executive government, is unknown to the 
law ; - the Imperial Conference, the keystone of the 
present system of the ‘ British Commonwealth,’ rests 
on no statutory foundation of any kind. 

This ‘ distinction between the Constitution in law 
and in fact ’ must not, of course, be overstated. ‘ Con- 
stitutional conventions ’ are not wholly divorced from 
Statutory Law ; still less can they contravene an 
express statute. On the contrary, as H. A. Smith 
has said, ‘ No action of any Government, official, or 
public body can be justified unless it is sanctioned 
by some definite legal rule that can, if necessary, be 
defined and enforced by the courts. . . . All that the 
conventional rule can do is to say that the discretion 
which the law vests in a particular individual or assembly 
shall be exercised in such and such a way. F or example, 
the law declares that the King can make treaties with 
foreign states by virtue of the royal prerogative ; the 
conventional rule says that he can only exercise this 
power upon the advice of ministers who are respon- 
sible for that advice to Parliament.’ ® Again, Smith 

Ihid.f p. 109, it lias no means of doing anything in 

^ Of. Sir F. Pollock : ‘The Cabinet its own named ISssays on the La'n- 
is the real centre of executive power (1922), p. 125. 
and the origin of almost all effective 

legishttion, but, having no place in ^ Canada, and Woiid Politics^ 
t liedegal structure of the Constitution, pp. 2S-4. 
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says : ‘ Coiiveiitions can only be effective witliiii the 
limits marked out for them by law.’ 

But when in any sphere of governnieiit or administra- 
tion statutory limitation is absent, then in that sphere 
constitutional conventions may have free play. . And 
it so happens that in the British system of govern- 
ment, executive action in respect of relations wdtli 
foreign states is based exclusively on the old conmion- 
iaw prerogative of the Crown, and there is no statutory 
limitation of any kind. It follows that in respect of 
the control of relations with foreign states, coiistitii- 
tional conventions are of particular importance.- 

Since all this is true, it is also true, as M. Rolin has 
remarked, that the international consequences of inno- 
vations in the Constitution of the British Empire, like 
the innovations themselves, ne devraient pas neces- 
sairenient resulter de textes legislatifs ou de conven- 
tions.’ ” In considering the status of the Dominions, 
we are in a sphere where it is peculiarly true to say that 
ex facto oritur jus. And that has, as M. Rolin goes on 
to point out, the disadvantage that it is particularly 
difficult to distinguish at any given moment the con- 
ceptions that are recognised by all the parties interested, 
that is to say, latv, from the political tendencies peculiar 
to one or more parties — tendencies which are ‘ not law 
but merely facts.’ ^ 

But, just for this reason, it is, as was urged above, 
especially important, in considering the present status 
of the Dominions, to pay attention to the political facts 
of the existing situation, and to the historical develop- 
ment of which those facts are the result. This study 
will begin, therefore, with two short sections devoted, 
not to the discussion of legal theory, but to a descrip- 

^ Canada and World FoliticH^ and H. Duneau Hitil (Wi,)rkl "Peace 
p. ^ Foundation), 1927, p. 594. 

" The British Oofitmonivealth of ^ Lqc, cit., p. 197 . 

Nations^ by A. Lawrence Lowell * Ibid. 
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tion of the facts and events that make up -the political 
and constitutional background of the problem. This 
description must obviously be brief, and must omit 
much that is of historical importance. Fortunately 
for the present ' purpose, this is of no account. The 
political development of Dominion status has been 
dealt with by many authors in great detail, and with 
a w'^ealth of learning to which the present writer can 
lay no claim. ^ It will serve the present purpose if the 
succeeding chapters give a faithful summary view of 
the undisputed facts to which these authors have 
previously called the attention of the world. 

^ E,g. : — By A, Berriedale Keith, Paris, vol. vi., chap, iv., paht i. 
EespG7mhle Qorernment inthe Domin- Edward Porritt, The Fiscal and 
3 vols., revised edition in 2 vols., Diplomatic Freedom of the British 
1928; The Constitution, Admiiiistra- Oversea Do'minions. 
tion, and Laws of the British Empire ; Id. Duncan Hail, The British 
History of the Peace Conference of Comrnomvealth of Nations. 
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THE ESSENTIAL POLITICAL FACTS ABOUT THE 
BBITISH EMPIRE : THE ' NATIONHOOD ’ Oi--' 
THE DOMINIONS AND THE UNITY OF I'HE 
‘ COMMONWEALTH ’ 


On Jiily 1, 1927, the King of Great Britain sent to the 
Government of Canada a message of greeting of which 
the following was the most important part : ‘ To-day 
my people of Canada celebrate the Diamond Jubilee of 
Confederation. ... In sixty years the territories of 
the Confederation have been multiplied by tenfold ; its 
Government is to-day responsible for the destiny of 
nearly ten millions of inhabitants. By the labours of 
peace and the sacrifices of war, Canada has become a 
mighty nation." 

In these simple sentences much constitutional doctrine 
and much political wisdom are enshrined. For the 
essential and fundamental facts about the position of 
Canada, and therefore of the other Dominions, in the 
British Empire are, first, their continued union through 
their common allegiance to a single Crown ; and, second, 
__their nationhood. The King’s words were rightly 
chosen ; the Canadians are to-day ‘ his people of 
Canada,’ and without question they constitute ‘ a 
mighty nation.’ 

These facts are of such importance to the proper 
understanding of Dominion status, that it is necessary 
to define more closely ivhat is meant when it is said 
that the Dominions are nations united by a common 
allegiance to a single Crown. But before that is 
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attempted, it must be explained what niiits of the 
British Empire are held to be " Dominions ’ ; which 
are the ' nations ’ whose present status is to be discussed. 
For this again has its reflex action on the study of that 
status, since law is never free from the influence of 
political fact. 

The British Empire consists of more than sixty 
different governmental units. Each unit is, in a certain 
restricted sense, self-governing, independent of the rest ; 
each has its own separate constitution ; its own separate 
administrative System, with a chief of the executive at 
its head ; its own legislative organ ; its own legal and 
judicial system ; its own budget ; its own police 
system for the maintenance of public order — in short, 
each has a separate and complete machinery of govern- 
ment to itself. But while they are all alike in this, the 
variotis overseas units differ profoundly in their relation 
to the Mother Country. They fall, indeed, into three 
distinct categories. 

First, there are the units which, while they have 
their own separate systems of government, are never- 
theless in fact subordinate to the Government in 
London. In the supreme control of their administra- 
tion, and even, as a rule, of their legislation, these units 
are subject to the will of a British Minister, who in turn 
is responsible to the British Parliament. They are by 
far the most numerous category of all : including, as 
they do, all the Crown Colonies, the Protectorates, and 
the Protected States of the British Empire, they number 
more than fifty. The relation of Great Britain with 
these units varies in the degree of its autocracy ; but 
in every case it is a truly ‘ Imperial ’ relation. Indeed, 
it is this relation that justifies the present use of the 
word ’ Empire ' ; these units are now the British 
Empire proper. 
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Second, there are the units which are reaiiy self- 
governing, which control their own affairs in freedom, 
which- are subject to no external direction of ani’- Idnd- 
They are seven in number : 

Great Britain and Northern Ireland. 

li'he Dominion of Canada. 

The Commonwealth of Australia. 

The Dominion of New Zealand. 

The Union of South Africa. 

The Irish Free State. 

Newfoundland. 

These units form an integral pa,rt of the complex 
political organism that is still called the British Empire, 
but their relation with each other is in no way Imperial.' 
Indeed, the absence of subordination of any kind is now 
so much the predominating characteristic of the rela- 
tion that a new nomenclature has been evolved ; ‘ when 
in their political declarations, or even in official Acts of 
State, statesmen desire to speak collectively of these 
autonomous units, they speak of the ‘ British Common- 
wealth of Nations.' ^ The phrase is now recognised to 
mean the ‘ group of self-governing communities ' ^ 
whose names are given ahove.^ 


^ Cf., e.Q.^ Eeport of ilie Intcr- 
Imperial Belations Committee of 
the Imperial Conference of 1926, 
§ 4 {}>) et pas&wi. Cnifl. 2768 (1926), 

p. 16. 

^ Ibid., p. 14. 

^ Cf. speech by General Hertzog 
at Pretoria, December 20, 1926 : 
* “ CommomTealth of Nations” is, 
the name for G-reat Britain and 
the Dominions in their free associa- 
tions under the Grown. The sove- 
reign freedom of the individual 
members of the alliance is not inter- 
fered with thereby — that is to say, 
by their free association. This also 
applies to the term “.British Empire,” 
under which name come to stand 


grouped the Dorniriions under Urmi 
Britain, as well as India, Rhodesia, 
and other nations under the Crown, 
which stand outside tlie ciicle of the 
Conner on wealth of Nations.’ Cape 
Times, December 21, 1926. Cited 
hy Lo^vell and Hall, op. cit., p. 68D.. 
Cf., however, Keith, RtSpon:nbi>-^ 
Oovernment, 1928 ed,, voh ii. p, 
892: ’The effort to d i here nti ate 
between the British Coniinonwealti). 
and the British Empire is idle folly. 
The former expression, wliich i.s 
thoroughly objectionable, h,ad never 
been used officially or in legislation 
outside the Irish Treaty until it 
made a sporadic re-fippearanee at 
the Imperial Conference of 1926 . . C 
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TMrcl, there are the units which are in a transitional 
condition — units which are not yet entirely free, but to 
which a certain measure of self-government has been 
already granted, and which in all probability will become 
fully_ autonomous within a relatively brief period of 
time. Sir Cecil Hurst, than whom there can be no 
higher authority on such questions, has written in a 
recent work that every dependent community in the 
Empire is on the way towards self-government of the 
fullest kind. ‘ Each of them, whether the population 
is predominantly white or predominantly coloured, is 
gradually, as it develops in strength and capacity, pass- 
ing upwards from the stage in which the community is 
wholly subject to control exercised from London to 
that in which the measure of control diminishes, and 
so on to that in which the control has ceased entirely. 
The Dominions of to-day were Crown Colonies in the 
past. The Crown Colonies of to-day will be Dominions 
in days to come. There is nothing static about the 
British Empire.’ ^ But while in this broad sense the 
condition of no unit in the Empire is constitutionally 
static, there are only three units which at present fall 
into the category of those to which true self-govern- 
ment has been in part accorded. They are Malta, 
Southern Ehodesia, and India. 

Of these three, Malta is in a special position, and 
there is no prospect that within a measurable future 
it will acquire the status of a Dominion. It is not,, 
therefore, of importance to the present purpose.^ 

Southern Ehodesia has been governed since 1923 by 
a Cabinet responsible to an elected Parliament ; she is 
thus in a great measure ‘ the mistress of her own 
destinies.’ ^ But her Government is still subject to 

^ Th e British Empire, as a Political " Vide Keith, Responsible Govern- 

Unit iirR.er Irdernational Lww ; Great nimt, 1928, pp. 50, 62. 

Britain and the. iJoraimons (Harris Of. Sir C. J. B. Hurst, loc, cit,, 

Foundation Laetures, 1927), p. 12. p. 7. 
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certain Imperial restrictions ; ^ it has not lieen admitted 
.to Membership of the Imperial Conference ; ^ it has not 
exercised in any way the rights of control over its inter- 
national relations which the other fnlly self-governing 
units have obtained ; Southern Rhodesifi has never 
yet been officially styled a Dominion — on the contrary, 
it has been officially referred to as ‘ a. self-governing 
colony/ ® Its future status, therefore, is quite un- 
certain ; it is thus correctly classed witli those wiiicii are 
still in a transitional condition. 

There remains India. India is still far from full 
autonomy. But much greater rights of self-government 
have been accorded to her than superficial critics have 
sometimes realised. Moreover, the policy of the British 
Government in respect of India is founded on the 
declaration of the Imperial Parliament contained in 
the preamble of the Government of India Act of 1919. 
This preamble enounces the ‘ declared policy of Parlia- 
ment to provide for the increasing association of Indians 
in every branch of Indian administration, and for the 
gradual development of self-governing institutions with 
a view to the progressive realisation of responsilile 
government in British India as an integral part of the 
Empire.’'^ The Act further provides that not iatei; 
than 1929 a Royal Commission shall be appointed to 
investigate and recommend wha,t further steps towards 
self-government can then be taken, and in 1928 this 


^ E.g, in respect of control over 
the very large native population, 
and of railwaj^ construction ; cf. 
Keith, The Adminis- 

tration, and Laws of the Empire, 
pp. 242-6. 

^ But at the Imperial Gonferenee 
of 1926 the Secretary of State for 
the Dominions informed the Con- 
ference that since Southern Rhodesia 
was now self-governing, ‘he pro- 
posed to ask the High Commissioner 
in London to a.ssist him, in matters 
arising at the Conference, particu- 


larly on ti'ie economic .side, where 
the intcrest.s of 8outhe,rri It'hodc.sia 
were concerned.' This may l-ie the 
beginning i)i full ^1 ern lie r ship (jf the 
Imperial Conference, bin at prt-.-ient 
it is certainly far .short of that. 
Vide Cmd. 2768 (1926), 10, 

^ End, Vide also Keit'li, Ikepon- 
sible, Go'mr7imf:nt, 1928, pp. 25, 60, 
366, 7S2-4. Also p. .\*x, wliere lie 
says : ‘ Malta and Southern Rliodesia 
are not entitled to tlie Htyle ’ (ui 
Dominion). 

^ 9 and 10 iKorge C., c. 10 i. 
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Commission was aetuaIi_Y set up. It may ‘still be ' dis- 
puted bow rapid progress in the development of this 
polic)’ will be. But it cannot be disputed that there 
will be no tiirnihg back. It is certain that the present 
generation or the next will see an India that has full 
autonomy, an Indian Dominion with the same rights 
that have already been acquired by Canada, Australia, 
and the rest. Since India has a population of three 
hundred and twenty millions, three-quarters of the 
total population of the Empire, and since this popula- 
tion is of different race, different religion, different 
education,- and different culture from that of the 
peoples of the present self-governing Dominions, its 
development tovrards autonomy is obviously a fact of 
capital importance to the future of the British Common- 
wealth system. In considering the present fabric of the 
Empire, and above all in considering the international 
status 'of the Dominions, it is necessary to remember 
that there is a great Asiatic people, three times more 
numerous than the inhabitants of the United States, 
who in the relatively early future will take their place 
with full rights beside the other self-governing members 
of ' the British Group.’ ^ 

India, it must be added, has already a certain inter- 
national position of its own in virtue of the fact that 
under the terms of the Treaty of Versailles it became 
an original Member of the League of Nations. It is, 
moreover, a Member of the Imperial Conference of the 
British Empire. But in both organisms its position is 
vitally affected by the fact that its delegations do not 
speak for a Government that is free ; they are subject 

It is perhaps worth noting that ported in the Times of June IS, 1928, 
there are authorities who desire to as follows : ‘ In his opinion. Egypt 
add other non-Anglo-Saxon inembers Imd lost a magnificent opportunity 
to the British Commonwealth and in 1922 of securing real indepeiid- 
iis Imperial Conference. Thus Sir ence by failing to enter the British 
John Percivai, late Judicial Adviser Empire as a free nation like Canada 
to the Egyptian Government, is re- and Australia/ 
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to tie instructions and the control of a British Becretary 
of State in Downing Street. Nor does India exercise 
in her general international relations the rights which 
the self-governing Dominions have _ acquired, it is 
significant and important that the Report of the Com- 
mittee on Inter-Imperial Relations of 1926 specificall}" 
excludes India from the operation of the agreements it 
enshrines. The Committee spealc of ' the important 
position held by India in the British Commonwealth ’ ; 
but go on to say that ‘ where . . . we have had occasion 
to consider the position of India, we have made par- 
ticular reference to it.’ ^ And the references they make 
are in fact both few and unimportant.^ 

India, then, will some day be a self-governing 
Dominion ; what is said in the succeeding chapters 
will then apply to her as it applies to Canada, Australia, 
and the rest. But it does not apply to-day. 

Which, then, are the Dominions whose international 
status it is the purpose of this study to review ? They 
are all units in the second of the three categories above 
described. But they do not include all the seven units 
of which this second category is composed. Great 
Britain is not included, for the simple reason that it 
is not a ‘ Dominion.’ In fact, the position of Great 
Britain in the Society of States, and the manner in 
which the British Government can exercise its rights 
in International Law, have been considerably modified 
by the new international status^ which the Dominions 
have acquired, and by the ‘ constitutional convention.s ’ 
of which that status is the result. That this must be so 
is proved by the simple but vital proposition, of which 
much must be said in this book, that the Dominions are 
now equal in status with the Mother Country. It follows 
from that proposition that much, if not all, of what; is 

^ B; 6 port 5 5. 3. Gmd. 2768 (1926), 
p. 15. 


^ Gf, Keitlt, fl(\spni);dhJc 
1928, ii. p. 123L 
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said in the succeeding pages applies' to Great Britain 
quite as fully as it does to the Dominions. But none 
the less Great Britain is not a Dominion; she is not, 
like each of the Dominions, a new person emerging into 
the Society of States, with developing rights and duties. 
It is more convenient, therefore, to confine this study, 
in form at least, to the international position of the 
Dominions proper. 

NeAvfoiuidlaiid is also excluded, but for a different 
reason. Newfoundland is Great Britain’s oldest colony ; 
she is self-governing ; she is admitted to Membership of 
the Imperial Conference on an equal footing with Canada 
and Australia ; she controls her own internal affairs as 
they do. Yet, though it may be by her own choice, 
the fact remains that she does not herself conduct or 
control her own international relations as the other 
Dominions do ; ^ she is not, as they are, a Member of 
the League of Nations, and it is at least doubtful 
whether, if she applied for Membership, she would be 
elected ; most significant of all, she is not placed by 
the Imperial Conference of 1926 on a footing of equality 
with the other Dominions in the draft model form for 
international treaties which it prepared.® The conclu- 
sion cannot be resisted : Newfoundland has not the 
same international position as the other Dominions 
which it is the purpose of this study to discuSs. 

These Dominions, therefore, are the remaining five 
in the second of the cqtegories above described ; the 
Dominion of Canada, the Commonwealth of Australia, 
the Dominion of New Zealand, the Union of South 
Africa, and the Irish Free State. 

^ Cf. Sir C. J. B. Hursfcj loc, cit., Powers, it is only because she chooses 
p. 6 : ' If Newfoundland looks to tliat path for herself — not because 
the Mother Country to a greater she is forced or bound to do so. ^ 
extent than do some of the other 

Dominions for the control and the ^ Of. infra, pp. 401*2. Cmd. 2768 
conduct of her relations with foreign ( 1926)3 p. 29, 
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Tlie fundBmeiit'al facts about tie political position 
of these Domiaions, it has been said, are, first, their 
continued union through their common allegiance to 
a single Crown; and second, their nationhood. It is 
from these political facts that their peculiar inter- 
national legal status has resulted. It is necessary, 
therefore, to explain and to define Avhat is iiieant by 
this continued union and this nationhood, it will be 
convenient to begin with nationhood, lp 

The Dominions are nations. That is a fact, and a 
fact beyond dispute. That fact alone explains their 
past constitutional evolution, their |3resent political 
position, their status in fact and in law in the inter- 
national system of the world. Not only is that the 
fact, but the fact is recognised ; it is incessantly declared 
by British and Dominion statesmen in their public 
declarations and by British and Dominion Governments 
in their official documents and acts that the Dominions 
are nations. The phrase, ‘ the British Commonwealth 
of Nations,’ has been elaborated, explained, and re- 
iterated until it has acquired a complete technical and 
constitutional meaning of its own. 

But what is that meaning ? the international lawyer 
must inquire. Ho3v is the word ‘ na tion ’ intended to 
be understood by Governments and statesmen when 
they use it of self-governing Dominions tha.t are parts 
of the united British Empire ? 

The answer is that they intend it to be understood in 
the fullest and the most strictly political sense that the 
word ‘ nation ’ can be made to bear. They do not 
use it, as some international lawyers with douJitfiil 
wisdom have done, as an ethnological expression.® 
They do not mean, when they spealr of ‘ the Canadian 
nation,’ vffiat was meant by yrriters wdio spoke of ‘ the 
Polish nation ’ before the Polish State was re~e.sta]:)- 

^ Fancy Ilej Droit inter 7ialicm,(xl public, torn?:, 1022, p. 4, 
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listed in 1918. Nor could the Dominions be accurateij' 
described as nations in the ethnological sense. The 
population both of Australia and of New Zealand,' it 
is true, is nearly 98 per cent. Anglo-Saxon. But 
more than a quarter of the population of Canada is 
French by race and language ; nearh^ half the white 
population of the Union of South Africa is Dutch ; the 
Irish are very largely Celtic. These facts are of Autal 
practical importance both in the domestic politics of 
these Dominions and in the Imperial politics of the 
Empire as a whole, as any one who has studied them is 
well aware. Biit they also serve to make it certain 
that when the Dominions are described as nations, it 
is not of their racial character that people think. Plahily, 
this very lack of ethnic unity increases the political 
significance of the nationhood which the Dominions 
are declared to have. 

But,' it may be asked, even if British statesmen have 
made a practice of using the word ‘ nation. ' in its 
strictest political meaning to describe the Dominions, 
have they not in so doing been guilty of an abuse of 
language ? Can the word properly be used of the 
Dominions as it is used of the other political communities 
of the world ? 

An answer to this question may perhaps be found in 
the most famous discussion in the English language of 
the true significance of nationhood. In 1861 John 
Stuart Mill published hjs Considerations on Representa- 
tive Government, the sixteenth chapter of ■which is en- 
titled ‘ Of Nationality, as connected with Eepresenta- 
tive Government.’ In that chapter Mill has occasion 
to define precisely "what he means by a nation, and the 
causes wEich in Ms opinion create the sentiment and 
the reality of nationhood in any people. These defini- 
tions have the greater interest for the present purpose, 
because Mill, as he shows in his discussion of Colonial 

B 
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Govkiimeiit* in a later cliapter, iiad no conception that 
the self-governing Britisli Colonies overseas coiiicl tlieii 
or ever be described as separate nations. 

' A portion of mankind/ lie says; ' maj' be said to 
constitute a Nationaiity, if tlie}'^ are united amongy them- 
selves by common sympathies which do not exist betweeii 
tliem and any others — which make them co-operate with 
each other more willingly than with other people, deshe 
to be under the same government, and desire that it 
should be government by themselves or a portion of 
tlienivselves, exclusively/ ^ 

■'There are thus, according to iMili, three elements in 
nationality : conscious common sympathies, a willing- 
ness to co-operate in the same governmental system, a 
desire to be governed by themselves alone. No one 
who knows either the political history or the present- 
day political life of the Dominions would dispute that 
their peoples exhibit all these three elemeirts in a 
marked degree. 

As for the element of conscious common sympathies, 
the ‘ national ’ feeling of the individual citizens of a 
Dominion is without question the dominant fact in 
their political outlook. A Canadian is a Canadian 
first and alwa^ys ; the fact that he is also a British 
subject is important but definitely secondary in his 
mind.^ 

Of the willingness of the citizens of each 'Do m inion 
to co-operate in the same governmental system, the 
existence of their ‘ national ' political institutions is 
proof enough. This proof is made the stronger l)y the 

^ J. S. Mill, ’Representative Govern- tieveloped, tlie more streeigly pro- 
7m7it^ Peoples’ ed. , 192G, p. 120. noiinced would beconie their national 

- A shrewd observer, Professor individiuiiiVn m)i 

Arnold Toynbee, goes even further : only Aibstralia but Canada . . . had 
V . , It was probable,’ he says, ‘ on already evolved a di.stinctive natiomi,! 
the face of it, that the farther Aus- typed The Conduct of BriVkh Empire 
tralia and the other self "governing Formjn lidatiom since the Peace 
Domimons of the British Empire Settlement^ 1928, 41. 
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fact that these institutions were in four Dominions 
built up by the voluntary confederation of a nuraber. 
of separate political communities, each of which pre- 
vious to confederation had already by itself acquired 
self-government ; that these confederations were carried 
through on the sole initiative and by the deter- 
mined and persistent efforts of the citizens of the 
Dominions themselves ; that while these confedera- 
tions were being, made, the same peoples that were 
creating them refused consistently and rigidly the 
repeated propositions for the Imperial federation of 
the Empire as a whole that were put forward by the 
British Government and others. 

This last fact is a proof also of their desire to be 
governed by themselves alone. Of that desire a thou- 
sand examples could be given ; the whole political 
history of the Dominions is indeed nothing but con- 
tinued and almost perpetual assertion of this passion 
for exclusive and complete self-government. 

In his discussion of Nationality, Mill is not content 
with a mere definition. He explains too the causes 
which in his opinion create these elements of national 
feeling in the consciousness of any people. National 
feeling may be generated, he says, ‘ by various causes. 
Sometimes it is the effect of identity of race and descent. 
Cbmmunity of language and community of religion 
greatly contribute to it. Geographical limits are one 
of its causes. But the strongest of all is identity of 
political antecedents ; the possession of a national 
history, and consequent community of recollections ; 
collective pride and humiliation, pleasure and regret, 
connected with the same incidents in the past.’ ^ 

In some of the Dominions identity of race and descent, 
community of language, community of religion, have 
been powerful factors. In others, as has been men- 

^ Loc, cif:^. p. 120. 
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tionecl, they have not. In all of them ‘ geographical 
limits ' have played an important part. Each Dominion 
has a -territory that is precisely delimited and defined ; 
a territory which now includes all the Britisli territory 
under self-government within its geographical region ; ’ 
a territory which is recognised as belonging exclusively 
to itself, and which is free from control by any autho- 
rities other than its own. The ’Dominions only secured 
these territorial rights after a certain struggle ; Lord 
Durham, when he proposed self-government for 
Canada,^ also proposed that ail unoccupied British 
lands in North America should remain in the hands 
and under the jurisdiction of the Government in 
London. It was not long before the new autonomous 
Canadian Government persuaded the London Govern- 
ment that such a restriction of their growth and 
freedom was impossible to maintain. The Dorninions 
thus secured a united, continuous, expanding, and un- 
disputed territorial jurisdiction of their own, and this 
fact, no doubt, has been a powerful force in the creation 
of their national feeling. 

■ But ■’ strongest of all,’ to use Mill’s words, has been 
the ‘ identity of political antecedents ; the possession 
of a national history, and consecjuent community of 
recollections.’ Every Dominion has had a long 
political history, in which its people, whether as the 
citizens of one colony or of several that have subse- 
.quently joined, have built up 'the body of common 
recollections, of corporate memories of public struggles, 
defeats and victories ; in which its people b}" their 
determined and persistent efforts have created the 
colonial and the national, the provincial a.nd the federal 
systems of goAmrnmental institutions under which tliey 
live. In their struggles Canada at all stages has b(3eii 

XyewfotinfllAiid and S. Eliodesin constitute exceptions in this sUitcTHout;. 

Of. infra, Cha-ix III. 
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the leader ; ' but they have all except Irela'hd had much 
the same kind of development. Ireland’s political 
struggles, indeed, were different, though calculated to 
evoke the national feeling in a still more intense degree. 
But the others, Canada, Australia, New Zealand, and 
South Africa, have all had a very similar constitutional 
evolution. 

They began — in some of their constituent Colonies, 
at least — with the system of Crown Colony government ; 
their constitutions did not differ in essentials from the 
autocratic system under which many British Crown 
Colonies and Protectorates are administered to-day. 
They passed through that stage to the second stage of 
what is now called ‘ representative government,’ under 
which the authorities in London retained absolute control 
over the executive administration of the Colonies, while at 
the same time a popularly elected Legislative Assembly 
controlled the legislation and voted the budget with 
which the executive administration had to work. It 
will readily be seen that under such a system conflicts 
between the Executive and the Legislature were certain 
to occur ; and in fact during the whole half-century 
and more for which representative government endured 
in Canada, there were continual struggles between 
Canadian Radicals and the Governors-General and 
their staffs, who were instructed and supported by the 
Government in London. Ultimately these struggles 
culminated in open sebeliions ; ^ and although these 
rebellions were easily suppressed, it became evident that 
unless some change were made the Canadian Colonies 
would suffer the same fate as thirteen other British 
Colonies had suffered half a century before. The British 
Government therefore sent Lord Durham on his famous 
mission ; Lord Durham recommended (in 1839) the 
transformation of ‘representative’ into ‘responsible’ 

^ The rebellions of MacKenne and Papineau in 1837-8. 
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government, 'under wliich the people of Cana, da should 
choose not only their Legislature but their Execiitix'e 
Government as well. After nearly ten years'’ further 
discussion and debate, Lord Durham’s plan wa,s 
carried into effect ; no new constitution was drawn up, 
nor even required ; by a simple despatch the Governor- 
General was instructed to entrust power to Ministers 
who would command the confidence of the Assembly. 
In this waj" the great struggle for Dominion autonomy 
was won ; once granted in Canada, it could not long be 
refused in Australia, New Zealand, and South Africa. 

The stage of responsible government -was followed, 
naturally, and indeed inevitably, by a movement for 
the confederation of the different Colonies in any region 
to which self-government had been given. This move- 
ment met, of course, like all movements for confedera- 
•fcion of separate existing political units, with vigorous 
opposition ; but it was no less vigorously pressM. It 
succeeded after varying periods of time in different 
places : in Canada in 1867, in New Zealand in 1877, 
in Australia in 1900, in South Africa only in 1908. 
Everywhere it created a very active and intense political 
debate ; everywhere it was plainly an important stage 
in the growth of nationhood. 

It was followed by the final stage in the development 
of the Dominions, what has been called the stage of 
growth to Equal Status. Of that stage more will be 
said in the succeeding chapter ; for the present purpose 
it is enough to say that it too has provided incidents, 
victories, and defeats for the Dominions, that have 
gone to make up their common stock of political history 
and political memories, and so to create the sentiment 
of nationality that they exhibit so strikingly to-day. 

As long ago as 1866, Lord Norton, then Under Secre- 
tary of State for the Colonies, declared that ‘ the normal 
current* of Colonial history is perpetual assertion of the 
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rigM of self-government.’ ^ With every ‘decade that 
has passed since then his dictum has become increasingly 
true. The perpetual assertion of the right of autonomy 
has, moreover, created in the minds of their peoples and 
politicians an active consciousness of the place of the 
Domihions in the system of the world. It has created 
a conscious demand for the status of nationhood. 

‘ Canada a nation ’ has been for long a battle-cry in the 
politics of that Dominion which in constitutional de- 
velopment has always led the way. ■' Canadian leaders, 
like the leaders of the other Dominions, have sought not 
only governmental freedom but national ' personality ’ 
for their people.^ Thus those who study the history of 
their efforts cannot doubt that it has been the political 
history of the Dominion peoples, more than ail other 
causes, that has made them nations. 

Not only are the Dominions nations by ail the tests 
of nationhood that are commonly applied, but the recog- 
nition that they are nations is the foundation on which 
the present system of the British Empire is built up. 
On no other basis can the political life and the constitu- 
tional fabric of the " Commonw'ealth ’ be explained. 

The following facts demonstrate the truth of this 
assertion : 

First, the Dominions have been allowed to have all 
the outward marks of corporate ‘ personality ’ which 
other nations have. 

Thus : 

(i) Each Dominion has its own separate national flag. 

True, in some of these flags the Union Jack of Great 

^ Cited by Porritt, Fiscal and ‘ Our election to the League of 
DiplG 7 natic Freedom of the British jSTations Co-uncil this time implie.s 
Overseas Dominions, p, 189. not only a definite recognition of o%ir 

individuality as a nation, hut I think 

® Cf. statement by the Prime it may justly be regarded as an 
Minister oi Oanadaj Mr, Mackenzie indication of the high esteem in 
King, on September 19, 1927, on the which Canada la held by the other 
occasion of Canada’s election to the Member-States of the ^League.’ 
Council of the League of Hations : Times, September 20, 1927, 
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Britain is Tlie principal element in tlie design ; but in 
the Irish Free State fla.g the Union Jack does not appear 
at all, while there Las only recently concluded in Soutli 
Africa a keen debate as to wlietlier' 'it should wliolly 
disappear from the Union eiisignJ 

(ii) Each Uominion has its own separate coinage and 
monetary system. In some Dominions the denoin inac- 
tions and superscriptions of the currency inucli resemble 
those of Great Britain ; in Canada, for sound economic 
reasons, they are completely different from those of Great 
Britain, but very similar to those of the United States. 
So also the Irish Free State coinage is^entirely different 
from that of Great Britain. 

(iii) Each Dominion has its own separate postage 
stamps ; most of these stamps bear the iniage of the 
King ; the Irish stamps, however, do not.^ 

(iv) Every Dominion is free to have its own army and 
navy. In fact, every Dominion does maintain an army 
of some kind ; whether the force be relatively great or 
small in number, it is subject to the exclusive control 
of its Dominion Government. Only Australia maintains 
a, navy of anj^ size ; but the importance of this navy 
from the present point of view is great, because its 
creation was a striking proof of national feeling. For 
many years the British ibdmiralty sought to persuade the 
Dominions to make ffiiancial contributions to the cost of 
the Imperial navy. Some of the Dominions, iiieliiding 
some of the Australian Colonies, on occasion did so, but 
Canada consistently refused ; and in the end it was as the 
result of an uprising of opinion against what was denoimced 
as ' hired defence/ and of reaction against British pres- 
sure, tliaA Australia began to make her separate fleet/ 


^ '^rhe Irish Free State flag is a 
tricolour. The rules concerning the 
flying of flags on (lovernmerit build- 
ings, Dominion ships of war, 
Dominion merchantmen, and by 
Dominion military forces, vary in 
different Dominions, and have in 
part been settled by agreement 
between^ the Governments of the 
Dominions and the Inijjerial Govern- 


ment. Tliese rules in no wa.}' 
diminish the national ciiaractei' of 
the Dominion flags. For details cf. 
Keith, Go'ustihiiion, A dmdnin^iration.^ 
and Laios of the Empire, px>. 41 »2, 

^ Of. Keith, foe. cit,, p. 42, m 2, 

^ Cf. Hall, BriiiEi Oominomt-e.ahh 
of Nations, pp. 101-3, 107, 109- 
lil, 129-33. 
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(v) Every Dominion is also free to have its'own Foreign 
Office. In fact, most of them have had at least a 
skeleton department for a considerable time. The 
Australian ‘ Department of External Affairs ’ was created 
in 1908 ; the Canadian Department, under the direct 
control of the Prime Minister, in 1912 ; the Irish 
Department in 1922 ; the South African Department 
in 1927. 

Second, the constitutional status of the Dominions 
within the Imperial system is founded on the recogni- 
tion of the fact that they are nations. The fundamental 
fact about this constitutional status is that the King is 
not only King in Great Britain and Northern Ireland, 
but King also in Canada, in Australia, and the rest. 
As King in Canada he has a special character or 
‘ right/ ^ Were this doctrine not recognised and 
accepted, the present constitutional arrangements of 
the Commonwealth would be impossible to explain. 
Juridically, it is true, it has sometimes been disputed ; 
politically it has never been disputed since 1907, when 
in the Imperial Conference Sir Wilfrid Laurier pro- 
tested against the British Ministers’ reference to them- 
selves as ‘ His Majesty’s Government,’ and exclaimed : 

‘ We are all of us “ His Majesty’s Governments.” ’ ^ 
It is because this doctrine is accepted that the King, in 
the message which was referred to above, spoke of ‘ my 
people of Canada,’ and that in the King’s Speech to the 
Parliament of Great Britain on November 6, 1928, he 
spoke of the Kellogg Treaty for the Renunciation of 
War as having been signed ‘ by plenipotentiaries on 

^ N.B. — Tills does not amount to following words : T . . tlie Imperial 
saying that the Crown is divided, for Conference ... at which questions 
‘ the Crown in the British Empire is of common interest may be discussed 
one and undivided^ Fide wi/ra, pp. and considered as between His 
213 et degq. and pp. 349 et seqq. Majesty’s G-ovennment and His 

Sir W. Laurier completely gained C-overnrnents of the Self-governing 
Ms point, for the Kesoliition adopted Dominions beyond the seasd Cited 
in 1907 formally establishing the by Hail, British Oommmiv;^aUh of 
Ini|>eriai Conference contained the Bfations^ p. 115. 
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behalf of all My Governments.’ ^ His people of Canada are 
a separate political community, and as sucli constitute 
a nation of wHcli lie is in a special cajiacity tlie King ; 
liis constitutional relation to them, and their constitu- 
tionai relation to the other 'Dominions, depend, and are 
recognised to depend, upon that fact. ' 

Third, the practical governmental and political co- 
operation of the Dominions among themselves, and of 
the Dominions with the Mother Country, is founded on 
the recognition of the fact that they are nations. That 
co-operation has its most complete expression in. the 
institution of the Imperial Conference. It would be 
difficult to exaggerate the importance of the Imperial 
Conference in the system of the British Commonwealth 
at the present time ; although its development has 
been so recent, it would probably be true to say that 
without the Conference the Empire would have a 
perpetual tendency to fall apart.'^ But everything 
about the Imperial Conference — ^its history, its constitu- 
tion, its methods of work — proves that the Dominions 
are nations in the fullest political sense. As an insti- 
tution it evolved from a protracted series of negotiations 
in which the Mother Country repeatedly proposed 
Imperial Federation, and in which the Dominions con- 
sistently refused it. They refused it on the specific 
ground that they were nnwillhig to merge their sejiarate 
political communities in a larger whole. To such a 
point did they carry their resistance to federation — 
their attachment, that is to say, to separate nationhood — ■ 
that at one time many liberal thinkers, both, in Great 
Britain and the Dominions, believed their complete 
separation from the Empire to be the sole solution that 
would work.® These thinkers ivere proved wrong, but 

^ Times^ KTov. 7, 1028. Africa ; vich m/ra, Cliap. V‘. , anfi 

^ Of. especially the influence of Toynbee, loc. cit.^ pp. 21-2. 
the Conference of 1920 on the atti- ^ This? was also a common doctrim.* 
tudd of the Clovernmerit of South ai'uong Eadicals at an earlier stage 
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only because a new metiiod of mter-goVemmental 
collaboration was evolved. That method, sometimes 
called for short ‘ co-operation," was the exact antithesis 
of federation ; it consisted in the joint voluntary con- 
sultation of equal Governments, none among them being 
able to oblige any of the others to accept its will, none 
being able to take executive action of any kind on the 
territory of the rest, results depending wholly on the 
voluntary execution, by parallel and simultaneous 
administrative or legislative action, of the decisions to 
which they had unanimously agreed. That method is 
the method of the Imperial Conference. The Members 
of the Conference are equal in standing ; they cannot 
be coerced by a majority vote ; they are free to pro- 
pose, accept, or reject any policy they choose ; they are 
delegates of, and solely responsible to, their own Parlia- 
ments at home; their Governments are free to carry 
out or not the decisions to which in the Conference they 
may collectively agree.^ But it is the method also of 


in Imperial history. They all agreed 
that federation was impossible, 
owing to the obstacles which 
geography imposed — opposuil naiura, 
as Burke had said. Not foreseeing 
the method of co-operation, they 
regarded separation as inevitably 
the ultimate solution. The point 
was well expressed by Sir F. Rogers, 
for many years Permanent Under 
Secretary of State for the Colonies 
{vide Egerton, History of British 
Colonial Policy^ pp. S67-S : extract 
from ‘Zenith and Decline of Laissez- 
aller’): ‘I had always believed— 
and the belief has so confirmed 
and consolidated itself that I 
can hardly realise the possibility 
of any one seriously thinking the 
contrary— that the destiny of our 
Colonies is independence, and that 
in this point of view the function of 
the Colonial Office is to secure that 
our connection, while it lasts, shall 
be as profitable to both parties, and 
our separation, when it comes, as 
amicable, as possible/ 


^ Of. speech by Sir R. Borden, 
quoted in the War Cabinet Report, 
1917, pp. 8-9; ‘We meet there a.s 
equals . . . ministers from six 
nations sit around the Council Board, 
all of them responsible to their 
respective Parliaments and to the 
peoples of the countries which they 
represent. Each nation has its voice 
upon questions of common concern 
. . . each preserves unimpaired its 
perfect autonomy, its self-govern- 
ment, and the responsibility of its 
own ministers to their own elec- 
torate.’ Cf. also General Smuts in 
the Union House {Tvmes, June 26, 
1920), cited by Hall, loc. cit,, p. 
250. Of. also Sir C. Hurst, loc. cit . , 
p. 36: ‘Voting, if there is any, 
takes place by Governments ; but 
. . there is no voting in the sense 
that questions can be decided by a 
majority. The Conference works on 
a purely consultative and advisory 
basis ; it has no power to bind a 
single Government or Parliament.’ 
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tlie League of Nations, a metliod voluntarily accepted 
by tlie ‘ soA^ereign states ' ivliicli compose tlie League. 
Tbe Imperial Conference lias no more so\^ereigii aiitlio- 
rity over tlie 'Dominions than the Council of the League 
has over the states that are its Members ; it is no more 
the agent of a super-state than is that Council : indeed, 
under the Covenant the Assembly and the Council 
have such extensive powers that it would be possible 
to argue that the Imperial Conference has less authority 
over its constituent units than have these organs of the 
League.^ Could there be more striking eAudence of the 
fact that the British Empire system, is founded, as aa^s 
said above, on the fullest recognition of Dominion 
nationhood ? 

Fourth, and last, this recognition of their nationhood 
has now been formally declared in the most solemn way. 
It is mail}'' years since the v*'orcl ' nation ’ was -first 
applied to a Dominion ; it is ten 3 '^ears since the modern 
constitutional phrases, such as the ‘.British Common- 
wealth of Nations,' first came into use. But it was 
only in 1926 that the political standing of the Dominions 
was formally defined. In the Eeport of the Inter- 
Im.perial Relations Committee of the Imperial Con- 
ference, 1926, the folioAving sentences appear ; 

‘Their position and mutual I’elation ’ (i.e. the position 
and mutual relation of Great Britain and the Dominions) 
‘ may be I’eadily defined. They are autonomous com- 
munities within the British 'Empire, equal in status, in 
no way subordinate one to cmother in any a^'pect of their 
domestic or external affairs, though united by a cornmon 
allegiance to the Croimi, and freely associated as members 
of ihe British GommormealtB of Nations/ - 

^ Of. the Judicious comparison ruia of unanimous ilecisioa, 
between the Commonwealth and p. 23. 
the League of .iSfations made by 

Toynbee, loc. cU., pp. 18 et. seqq, ^ Cmd. 2768 (1926), p. 14 (origiiinl 
Also especially his remarks on the italics). 
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This definition is further annotated in the following 
way : 

‘ Everj^ self-governing member of the Empire is nov/ 
the master of its destiny. In fact, if not always in form, 
it is subject to no compulsion whatever.’ ^ 

ilnd again : 

‘ Eveiy Dominion is now, and must always remain, 
the sole Judge of the nature and extent of its co-operation ’ 
(with the other units of the British CommonB-ealth).’ 

It would surely be difficult to compose a better or 
more comprehensive definition than that which these 
sentences contain of the rights and qualities required 
to constitute political nationality of the most effective 
kind. In their most solemn constitutional declaration, 
therefore, the British peoples have recognised as the 
foundation' of their Imperial system Dominion nation- 
hood in its completest form. 

It is fair to conclude from the facts which have just 
been discussed that when British statesmen or Govern- 
ments speak of a Dominion as a nation, or when they 
use such phrases as the ‘ British Commonwealth of 
Nations, ’ they give to the word ' nation ’ substantially 
the same political and constitutional sense that it has 
in such a phrase as ‘ International Laiv ’ or the ‘ League 
of Nations.’ In so doing they are faithful to the facts, 
for the Dominions in reality have the political, moral, 
and social qualities thafi characterise a nation. They 
have these qualities, moreover, in as great degree as 
any of the other subjects of International Law, or any 
of the other Members of the League. Indeed, they 
have them in a much greater degree than some com- 
munities that axe always foxinally admitted to be 
' sovereign .states.’ A vivid and constant apprecia- 
tion of these facts is essential to the intelligent discus- 

^ Cmd. 276S (1926), p. 14. 
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sion not only of the political position of the Dominions, 
bnt also of their legal status in International Lau-. 

At this point a digression may be made to discuss why 
the’ development of the Dominions to the standing of 
nationhood has been so rapid. When Mill wrote his 
Re-presentative Government, no one spoke or thought 
of them as such. Even twenty years ago the word was 
not in general use. Why has so great a change occurred 
in so brief a period of time ? The explanation lies in 
great part in the following statistics of the distribution 
of the white population of the British Empire ; 


White Population in Millions (to nearest 10,000) 



Great 

Britain. 

Canada. 

ilustraiia. 

S. Africa. 

New 

Zealand. 

Ireland. 

Total 

outside 

Great 

Britain. 

1851 

27“000 

i 1-800 

0-440 

0“200 ' 

! 0‘020 1 


2-460 

1925 

45*200 

9 '400 

5-990 

1*600 

: 1-415 

2-923 

21 -3-33 


These statistics show that in 1851 the overseas white 
populations were together less than one-tenth of the 
whole white population of the Empire ; whereas to-day, 
if the three million inha.bitants of the Irish Free Sta.te 
are counted, they are almost a third. Some of the 
individual Dominions have a population far larger than 
that of many long-established independent states. 
Since the effective political control of the whole Empire, 
which rules a quarter of the human race, is in the hands 
of its white population, it is only natural that the power 
and position of the Dominions in the Imperial system 
should have increased with the increase in the number 
of their citizens. 

* The figures for 1925 are taken from the L.N. IrUernatioiial l^tatislical 
Yearbook, 1920. 
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Nor are these statistics useful only to explain the 
past. The population of the Dominions is still increas- 
ing far more rapidly than the population of the British 
Isles. To begin with, the increase due to natural 
causes is more rapid. The Dominions have the lowest 
death-rate in the world : New Zealand, 8-3 per thou- 
sand ; Australia, 9*2 ; South Africa, 9*5 ; Canada, 9*7. 
The excess of births over deaths in South Africa (for 
whites only) is 17T per thousand ; in Australia, 13-7 ; 
in New Zealand and Canada, 12’9. The excess of 
births over deaths in England and Wales, on the other 
hand, is only 6T.^* Moreover, in addition to this greater 
increase due to natural causes, the Dominions receive 
through immigration continual additions to their popu- 
lation which the Mother Country does not receive. 
Thus in 1923_ Canada admitted 113,358 immigrants ; 
in 1924 the'humber was 93,854.^ 

It must, therefore, be foreseen that by 1961 the 
Dominions will have among them a greater white popu- 
lation than Great Britain, and that by then Canada 
will have a people that will number not less than twenty- 
five millions at the least. 

These figures concerning the past and present growth 
of the population of the Dominions no doubt do much 
to explain the rapid development of Dominion con- 
stitutional status in recent times. They also make it 
certain that the Dominions will continue to play an 
even more important part than hitherto in the affairs 
both of the Empire and of the world. As has been 
said, it is its white inhabitants who control the Empire, 
and with the redistribution of white population politi- 
cal power must inevitably be more difiused. It is 
perhaps the consciousness of this fact that explains the 


^ DocumentatioB of the Inter- MoTement of Populations, C,E.I. 
national Economic Conference, May 4 (X), pp. 6-7. 

1927 : Memorandum on the Natural ^ Ibid., C.E.I. 2o, p. .12. 
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following sentence in the Imperial Conference Report 
of 1926 r 

■' It was frankly recognised that in this sphere ’ (general 
conduct of foreign affairs), ‘ as in the sphere of defence, 
the major share of responsibility rests now, and must 
for some time continue to rest, with His Majesty’s 'Govern- 
ment in Great Britain.’ ^ 

The words ‘ must for some time continue to rest ’ are 
significant in the extreme. It would have seemed un- 
thinkable to a responsible British statesman even 
twenty 3rears ago that they should be seriously used. 
For they foreshadmv clearly the time when ‘ the major 
share of responsibility ’ in these grave matters may have 
passed from British to Dominion hands. No further 
argument is surely needed to show that, when the legal 
status of the Dominions is considered, -their brilliant 
political future must be constantly in mind."' They are 
not only nations, they are destined to be ' mighty 
nations ’ before many generations have passed away. 
That fact alone ought to infuse a vivid interest into 
what otherwise might seem the weary legal details of 
their position at the present day. 

The first essential and fundamental fact about the 
political position of the Dominions in the British 
Empire is their nationhood ; the second is their con- 
tinued union through their common allegiance to a 
single Crown. 

Of that union not much need be said in. this present 
chapter. Its legal character will be dealt with at a 
later stage ; its formal and its historical aspects are 
kiio-wn to all ; its political sigrdfi.ca.nee needs no ex- 
planation to those who know the British peoples. 

It is enough to say that to the Dominion nations the 
Imperial connection is no mere formal tie ; on the con- 

* * rae Cmd. 2768 (1920, pp. 2.1-6. (The italic, s luv mine.} 
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trary, its strength, and force are a vital factor in tHeir 
national politics and life. And though legally it may 
have seemed to weaken, the political strength of the 
Imperial connection is still increasing. At various 
moments in vario.us Dominions there have been minor 
movements of opinion in favour of their total independ- 
ence; apart from Ireland, where recent civil war has 
left hatreds too bitter wholly to be allayed in so 
short a space of time, there is no such movement 
of importance at the present day. The non-Anglo- 
Saxon elements in the Dominions are almost as power- 
fully attached to* the Imperial connection as those of 
Anglo-Saxon race. The French-Canadians are more 
British in their sympathies than the prairie-dwellers of 
the West; no British statesman has ever expressed 
the guiding principles of Imperial unity more happily 
than a French-Canadian leader, Monsieur Lapointe, 
Minister of Justice in the Canadian Government, in a 
speech which he made in Paris in 1927. ‘ Nous sommes 

loyaux,’ he said, ‘ a uotre Eoi, a notre pays, a nos insti- 
tutions, et ces trois loyautes reposent Tune sur Tautre, 
se soutiennent et se completent.' ^ General Smuts, 
who once led an army against Great Britain, has 
repeatedly declared his people’s loyalty to the 
Commonwealth of which they form a part. 

The Imperial Conference of 1926, composed of the 
Prime Ministers of all the Dominions, including the 
President of the Council of the Irish Free State and 
General Hertzog of South Africa, unanimously adopted 
a farew^ell address to H.M. the King, which contained 
the followdng wmrds : 

‘We have found in all our deliberations a spirit of 
mutual goodwill and an earnest desire for co-operation 
in. promoting the prosperity of the several parts of the 
Empire. The foundation of our work has been the sure 

^ At tlie Cercle Interalli45 Paris, July 1, 1927. 

C 
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feiiO'Wiedge that to eacli of us. as to all your Majesty’s 

isubject'S, tlie Orouai is tlie abiding trymboi and emblem 
•of tile luiitf of the British Commonwealth of Nations.’ "■ 

This was not empty rhetoric. The sentiment of British 
unit]', the power of the common traditions and cormnon 
standards of free government and Just administration 
of which that sentiment is the result, alone explain the 
cohesion of the Commonwealth at the present da3v They 
alone explain how^ six separate Governments, ‘ in no way 
subordinate one to another,’ can work together ivith 
no more elaborate machinery than that of the triennial 
meetings of the Imperial Conference. They alone 
explain why these Governments, and the peoples whom 
they represent, are willing to make sacrifices, and some- 
times great sacrifices, of their national interests to the 
common welfare of the greater whole. It, is this senti- 
ment of Imperial unity, this political force of common 
feeling, these moral bonds that link the British peoples, 
which give reality and power to the ties of legal union 
w’hich still subsist. This sentiment of their over- 
riding union, no less than the nationhood of the 
Dominions, is a fundamental fact of the Imperial system, 
and a fact which it is essential to remember when the 
legal problems of Dominion status are discussed. 


^ Cmd. 276S, p. 60. 



CHAPTEE III 


THE DEVELOPMENT OF DOMINION EIGHTS IN 

THE SPHEEE OF INTERNATIONAL AFFAIRS 

It was natural tliat the nationalism of the Dominion 
peoples should be directed first and foremost to the 
problems of their* domestic life. The creation and the 
development of their free and democratic institutions, 
the economic exploitation of the limitless natural re- 
sources which were under their control, were tasks vast 
enough to absorb for long their attention and their 
strength. But it was alwaj^'s certain that in time they 
would turn their attention to external problems too. 
That was an inevitable result of the grant of self- 
government to a highly- organised community of civi- 
lised men. ‘ There are no limits to freedom,' it has 
been said ; and the scope of action of the Dominion 
Governments, once they were established, could no 
more be restricted than the growth of the oak can be 
restricted when the acorn has been planted in the soil. 

The pioneers of self-government for the British 

Colonies recognised that this was true. But they also 

foresaw the grave difficulties that would arise when the 

time arrived for the British Government to share with 

other Governments overseas its control over foreign 

policy, and they determined therefore to neglect for 

their immediate purpose problems which might not 

for generations become of much practical importance. 

They were justified by subsequent events. Before 

Lord Durham went to Canada in 1839, to write his 

great Eeport, Canadian Radicals had already demanded. 

ss 
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not only internal freedom, but a share also in the control 
of foreign affairs. Lord Durham conipieteiy disre- 
garded their demands, and proposed that foreign policy 
should remain entirely in the hands of British Ministers 
at home. His proposal was adopted, and it was not 
for many years, not until confederation had been 
effected and the constitutional stage called ' growth to 
equal status ’ had begun, that questions of external 
policy began to interest Dominion leaders. 

It will be useful to examine for a moment the 
restrictions on self-government which Durham actually 
proposed. These are some sentences‘'from his Keport ; 

‘Perfectly aware,’ he wrote, ‘of the value of our 
. colonial possessions, and strongijr impressed with the 
necessity of maintaining our connection wdth them, I 
know not in what respect it can be desirable that we 
should interfere with their internal legislation in matters 
which do not affect their relations with the Mother 
Country. The matters which so concern us are very 
few. The constitution of the form of government — the 
regulation of foreign relations, and of ti’ade with the 
Mother Coimtry, the other British Colonies, and foreign 
nations — and the disposal of the public lands are the onty 
points on w-hich the Mother Country requires a control. 
A perfect subordination on the part of the Colony on 
these points is secured by the advantages ■'vhioli it finds 
in the continuance of its connection with the Empire. ’ ^ 

Together, Durham’s four restrictions constituted a 
very formidable limitation on self-government. While 
they w^ere in force, the Colonial Governments were 
‘ subordinate ’ in ' many aspects of their domestic and 
external affairs.’ But in due course the xestrictions 
were one by one removed ; and as they were removed, 
so the ‘ equal status ’ of to-day was progressively 
evolved. 

^ Eeporij edited by Liica-Sj voi ii-. p. 304. 
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The first to go was the restriction* oh the right to 
dispose of public lands. This passed to the Canadian 
Governments almost immediately after Durham had 
made his Eeport, and even before his policy was finally 
carried out and responsible self-government was granted 
in 1847. It was natural and inevitable that this 
should happen ; for the right to dispose of public 
and especially of unoccupied lands is plainly an 
indispensable element of true internal autonomy, as 
Durham might have been expected to perceive.^ 

The power to amend the constitution or to change 
the form of government remained longer in Imperial 
control. It need not be dealt with here, because it will 
be discussed in another connection later on ; but again 
it is plain that the right which Durham reserved is in 
reality an essential element of true self-government, even 
if that self-government be restricted to internal afiairs. 

There remain the control of commerce with other 
countries, British and foreign, and the general conduct 
of foreign policy. In 1839 — and still in 1847 — it was 
believed to be essential to exclude all rights in these 
matters from the self-government that was granted 
to the Dominions ; the King, it was argued, was already 
advised concerning them by his Ministers in London, 
and it was not possible that he should receive advice 
on the same questions from two separate Governments. 
Lord John Russell, who was Secretary of State for the 
Colonies when Durham v/ent to Canada, was a. liberal- 
minded man, but there is a despatch which he dictated, 
repudiating very strongly the suggestion that self- 
governing Colonies could have any interest in inter- 
national affairs.^ Even Mill as late as 1861 could write 

^ Bights in this matter were trans- British Gommionn^ealth, pp. 32-3. 
ferred to Colonial Governments at 

the following dates; Canada, 1840; " Despatch dated Oct. 14, 1839. 

N'ew Zealand. 1852; Australia, lS5o ; Vide Keith, Eespo'nsihle Govenimmt, 
Cape Colony, 1872, Vide Hall, 1928, p. 15, 



38 THE BRITISH DOMINIOITS IN mTEEl-TATIONAL LAW 

of ' file ‘ inferiority necessarily inliereiit in the case ’ 
which resulted from the fact that the Mother Country 
nfiist alone decide on questions of peace and war.'^ it 
was generalfy believed tha.t these restrictions on 
Dominion rights not only should, but also eonld, be 
indefinitely retained. 

In fact, this doctrine resulted from a. confusion of 
thought. It was believed that it was possible to nialce 
a rigid differentiation between questions of internal 
and external policy. But no such differentia tioii can 
ill reality be made. Tha t can be shown by two examples 
that have been of much importance in Dominion 
history. These examples concern the control of immi- 
gration and the control of taxation. Both are matters 
which, in modern language, are b}*’ International Law 
solely within the domestic jurisdiction of. a State. Yet 
both may well involve international relations and even 
diplomatic disputes of the gravest kind. The truth is 
that the external relations of a Government result in 
great measure from the facts and needs of its internal 
administration, and that the distinction often made 
between internal and external questions is Ia.rgely 
false. 

This was rapidl}^ made plain in the histoiy of the 
Dominions. Self-govemmeut \vas only granted to tlie 
Canadian Colonies in 1847 ; already in 1859 they gained 
their first great victory in one of Durharii''s reserved 
spheres of ’ external policy.’ • Tiiis victory sras over 
the control of international trade. In 1859 the 
Canadian Government proposed to establish a, general 
all-round protective tariff against iinporced goods. 
This tariff was to apply not only to goods from foreign 
countries, but to goods from other British Cbloiiies, 
and eAwn from Great Britain itself. The nianiifac- 
turers of England, and especialty those of Birmingliam, 

- Eepr€se7itat-we Govern'ment, p, I3S. 
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and Slieiiield, were furious that they should be eseiuded 
froni; or at least severely handicapped in,, a market 
which they regarded as of right their cwn. They 
deirianded imperio.usly that the British G-overrmient 
should support -their protest against the Canadian 
tariff ; the British Cabinet, holding as they did that 
the Canadian action vras quite contrary to the con- 
stitutional principles ivhich Durham had laid down, 
agreed to clo so, and they endeavoured to persuade 
the Canadians to wdthdraiv their Tariff Bill. 

The Canadian Government, however, adopted an 
attitude of immovable opposition to this British claim. 
Their policy was explained in a famous letter written 
by the Canadian Minister of Finance, Sir Alexander 
Galt, who was both then and later a powerful figure in 
Canadian national life. His letter was addressed to 
the Duke of Newcastle, then Secretary of State for the 
Colonies. The most important sentences are these : 

‘ The Government of Canada, acting for its Legislature 
and people, cannot through those feelings of deference 
which they ovre to the Imperial authorities in any way 
waive or diminish the right of the people of Canada to 
decide for themselves both as to the mode and extent 
to which taxation shall be imposed. The Provincial 
Ministiy are at all times ready to afford explanations 
in regard to the acts of the Legislature to which they 
are party. But . . . self-government w^ould be utterly 
annihilated if the views of the Imperial Government 
were to be preferred to those of the people of Canada. 
. . . Her Majestj? cannot be advised to disallow such 
acts {as that imposing the tariff) unless her advisers 
are prepared to assume the administration of the affairs 
of the Colony irres]3ective of the views of its inhabi- 
tants.’ ^ 

^ The cliiei" documents in con- and Galt’s reply, are reproduced ^in 
nection with tins controvei’sy, in- an Appendix to Porritt, cit., 
eluding the memorial of the Sheffield p. 453 et seQ. ^ 

manufacturers, ITewca-stle’s despatch 
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The last s'enteiice was suspiciously like a threat : it 
reminded British Ministers unpleasantly of the events 
in other parts of British. North America in 1775 ; and 
it served to persuade them, that they -had no choice but 
to give way. Newcastle withdrew his' opposition, and 
the Queen allowed the Tariff Bill to become law.^ 

This victory of the Canadians was a victory not only 
over a question of taxation, but over the whole control 
of trade. From this time onwards the self-governing 
Colonies were effective masters in another of the spheres 
of government in which Durham had intended that they 
should have no powers. Moreover, it was a sphere of 
government which affected their relations with other 
countries ; and once they had begun to invade the 
rights of the British Govermnent in respect of external 
affairs, where, it might well have been asked, would the 
process end % 

In fact, it was not long before their desire to control 
commercial policy led to other inroads on the British 
prerogative to control their foreign affairs. If they 
v\7ere free to settle their own tariff's, to determine their 
own laws about foreign trade, it was inevitable that 
they would also wish, to make their own commercial 
treaties with foreign Powers. It was intolerable that 
they should be bound against their will by British 
treaties, made without their knowledge or consent ; 
it was hardly less intolerable that, when separate 
treaties were made to meet their special needs, these 
treaties should be negotiated by British diplomats 
abroad, who received their instructions from London, 
and who understood nothing of the needs and wishes 

^ Many .English critics thonght and in subordination to the Imperial 
the Government were wrong to give authority in everytliiRg t]\at eori- 
way. Thus Earl Grey, twenty years ceriis the general interest^ they 
after the even,t, argued that tari iTs cannot 1)6 said to constitute a re-al 
and cuiumeroial policy in gen€U‘aI Empire.' Article in ’Nmttmnth 
are nuitters of interest to all parts tlOTiJ-y/ry, June 1S79, cited by Porrilt, 
of the lie wrote : ‘ Gn- -p. 457. 

all the Colonies act in concert 
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of the Colonies for whom they acted. The Colonies 
thus began to demand the right to be associated through 
their own representatives in all negotiations for com- 
mercial treaties which concerned them. The first 
occasion on which they obtained some satisfaction was 
in 1871, when Sir J. Macdonald, the Prime Minister 
of the new Canadian Confederation, was sent as one of 
the British delegation to an important Conference in 
Washington with the United States. Both commercial 
and other interests of the Canadian people were at 
stake, and the British Government made bold to try a 
new experiment for making them content. It was 
eminently successful ; Macdonald obtained results for 
Canada which certainly would not have been obtained 
had he not been there. But his private letters written 
during the Conference, which were subseqirentiy pub- 
lished, reveal two interesting facts. First, the rest of 
the British delegation held meetings — ‘ caucuses ’ he 
calls them — from which he was excluded, and against 
which he bitterly protests. Second, he had great diffi- 
culty in persuading the United States Ministers that 
Canada was an effective party to the negotiations, and 
that unless the Canadian Parliament gave its consent 
the treaty which they were making would not be 
ratified. The United States Govermnent had been 
accustomed to regarding the will of Britain as decisive 
in all colonial affairs ; they were reluctant to admit the 
possibility of change.^ Thus on this first occasion 
there were seen the two difficulties agamst which, up to 
1919, Dominion statesmen had so often to struggle when 
they sought to extend their direct participation in the 
control of foreign affairs — -British hesitation and even 
mistrust, and the purist diplomatic opposition of foreign 
Powers. 

It would serve no present purpose to describe iii 

^ Vide Poriitt, op. cit,, p. ig7» 
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detail now tlie ■ Dominions gradnalty enlarged their 
privileges in respect of the making of coninierciai 
treaties. The controversies that took place at every 
step were of great, importance in building up a new 
body of opinion alive to the problems of external policy 
vvMeh full self-government must ultimately involve. 
But of these controversies an adequate account has been 
already given, by Porritt and other authors. Here it 
will be enough to indicate some of the major steps in 
the development that took place, and to emphasise 
the fact that every step was the result, not of accident 
or chance, but of prolonged discussions, and some- 
times of violent conflicts of view, between the British 
and Dominion C4overnments, conflicts which in the 
end were onlj^ solved by mutual compromise. 

In 1877, then, an agreement was reached between 
Canada and the Imperial Government — an agreement, 
of course, a.t once extended to all the self-governing 
Chlonies — that the coinrnerciai treaties made by Great 
Britain should not automatically apply to Canada. 
Into every such treaty a clause would in future be 
inserted giving to the Canadian (or other Colonial) 
Government the right to accept the treaty within a 
period of two years from signature, if it desired to 
do so. This right either to be excluded from or to 
‘ contract into ’ a British treaty was first exercised in 
connection with a treaty made in 1882 with the 
now defunct state of Montenegro. 

Meanwhile, in 1879, Macdonald had secured the con- 
sent of the British C4overnment to the nomination of a 
special High Commissioner in London, whose duty it 
should be to assist the British diplomats of the Foreign 
Office, and of its legations and embassies a.broad, to 
negotiate commercial treaties for Canada. The inno- 
vation. was important, as subsequent events have 
shown ; but practically it did not meet with an iinme- 
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diate success. For the first Canadian Cominissioner 
who souight to negotiate a foreign treaty met with a 
humiliating rebLift. Galt, of tariff-controversy fame, 
was sent to Madrid to make a treaty of reciprocity 
with Spain in 1879, hut iinfortmiately for him and for 
his Government the Spaniards refused to see him or 
recognise his position in any way. " Galt/ wrote one 
of his collea,giies, could do nothing. ... It was neces- 
sary that all his negotiations vnth the Spanish Goveni- 
rnent should be filtered through Her Majesty ""s Minister 
at the Court of Madrid."’ ^ 

But Galt was the last Canadian agent to complain of 
such treatment. He and his successor Tupper, a man 
of no less character and will, pressed the matter so 
strenuously with the Foreign Office that in 1884 Tupper 
secured the full support of the British Government for 
his claim to take an equal part in Canadian trade 
negotiations.^ HeiicefoiW'ard Canadian agents acted 
personally and directly in such matters for their Govern- 
ments, though of conrse in collaboration vhth a diplo- 
matic representative of Great Britain as well. Thus 
in 1893 the first strictly Canadian treaty negotiated 
by a Canadian delegation was made with France, and 
wn-s signed jointly by the British Ambassador in Paris 
and by a Canadian Minister. This precedent so much 
impressed the Colonial Office that they prepared some 
formal regulations in 1895 lajfing down the procedure 
to be followed in the preparation of such treaties in the 
future. 

Another step forward w-as made in 1899 when the 
British Government agreed that in future commercial 
treaties to wffiich Dominions or self-governing Colonies 

^ Cited Taxiper. C. H. Tupper^ “ He recorded in liis RecGlUciiom 
^ Treaty -maldng Powers ol the (chap, ix.) that lie ' obtained _ for 
Dominions./ Journal of Society of Canada tlie right to negotiate 
Gora^aralive LegidcUion, New Series, commercial treaties with,^ foreign 
xxxTii, 1917, pp. 7'8. countriesd 
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had adhered should contain a clause allowing them to 
denounce such treaties separately if they so desired. 
They thus secured a right of ‘ contracting out ’ of 
British treaties to which they had been boiincl, which 
completed the right of ^ contracting iii ' which they had 
previously obtained. 

By the end of the nineteenth century it was generally 
recognised, not only by the British Government but 
by foreign Powers as well, that the Dominions had a 
certain diplomatic and political standing of their ovm 
in respect of the control of trade anrl commerce, and 
in the international relations v^rhich resulted from this 
control. Canada emphasised the fact by instituting a 
private tariff war of her own with Germany, a war 
which began in 1898 and was only ended in 1910. But 
although the control of the Dominions was now effec- 
tive, it was still subject to many formal limitations. 
Commercial treaties were never made by a Dominion 
agent acting alone, but by a Dominion agent assirsted 
at every stage by a British diplomat. When the 
Colonial Office prepared their regulations on the 
subject in 1895, the}?' attached great importance to this 
direct collaboration of the British Government ; even 
the Liberal Cabinet then in power 'were far from accejat- 
iiig fully the application of self-government in this 
sphere of international affairs.^ But in 1907 a further 
most important concession was made to the Dominions. 
In that year a Canadian Minister went to Paris, and 
alone, without the intervention at any stage of the 
British Embassy, negotiated a new commercial treaty 
betwee'ii Canada and France. It is true that this 
Canadian Minister had full powers prepared by the 
British Foreign Office; that his treaty, when it was 
negotiated, was signed jointly by himself and the 
A m bassador ; that it waB ratified, not by any action of 

^ Gt\ ;|3, 63 , infra. 
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the Canadian Government, but by the King acting on 
tbe sole advice of his British Ministers ; and that this 
ratification was only accorded after the treaty had been 
carefully examined and approved by the British Board 
of Trade. But it is also true that the concession of the 
right to negotiate alone was an important step forward 
towards Dominion rights in international affairs, and 
the Canadians warmly welcomed it as such. ‘ It has 
long been the desire ... of the Canadian people,’ said 
Sir Wilfrid Laurier, the Prime Minister of the Dominion, 
‘ that we should be entrusted with the negotiation of 
our own treaties, especially in regard to commerce. 
Well, this long-looked-for reform has become a live 
reality. Without revolution, without any breaking of 
traditions, without any impairment of our allegiance, 
the time has come when Canadian interests are entrusted 
to Canadians ; and within the last week a treaty has 
been concluded with France — a treaty which applies 
to Canada alone, which has been negotiated by 
Canadians alone.’ ^ This new concession was granted 
to Canada by a simple despatch from the British Secre- 
tary of State for Foreign Affairs, Sir Edward Grey, to 
the British A m bassador in Paris, instructing him that 
the Canadian delegate was to negotiate alone with the 
French Government ; but, simple though the procedure 
may have been, it was none the less regarded by 
the British Government as a binding precedent, and w'as 
automatically extended to all the other self-governing 
Dominions. 

By this time, therefore, the Dominions had obtained 
very considerable rights in the making of commercial 

^ Laurier at Canadian Manu- likewise explained that he and his 
factiirers^ Association banquet. colleagues had had complete and 
Toronto, September 26, 1907 ; cited ultimate control of the whole 
by Porritt, op. cit . , p. 201 n. xAnother negotiation, 'with the certainty that 
Canadian Minister, Fielding, who all we did would be ratified’ by the 
had been at the head of the delega- King. Cited by Porritt, ibid, 
tioa that had made tlie treaty, 
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treaties. But the concessions wMcli had 'been accorded 
to them bad not as yst made any breach in what is 
sometimes called the ‘ diplomatic unity ’ of the British 
Empire. Dominion plenipotentiaries' held their powers 
from the King ; they acted always and exclusively in 
his name ; and in no negotiation had there ever been 
more than one single British delegation in contact with 
the representatives of foreign states. 

But in another sphere of international relations, the 
sphere of what are now Imown as ‘ technical questions/ 
other developments in Dominion status soon occurred, 
and as a result a certain breach in this^ diplomatic unity 
was made. In 1906 the Dominions sent separate dele- 
gations to the International Congress of the Universal 
Postal Union. It was, of course, right and natural that 
they should ; they had wholly separate Dominion 
postal systems, under the exclusive control of their 
own Governments ; it was really impossible for the 
British Post Office to represent them, or adecjuately 
to put forward their wishes and their needs. More- 
over, the Universal Postal Union was considered to be 
so ‘ technical ’ as hardly to impinge on the sphere of 
foreign affairs at ail. But the precedent thus created 
was soon followed in other spheres. In 1911 the 
Government of the United States summoned a Con- 
ference to revise the International Convention on the 
Protection of Industrial Property, and they invited 
Canada, through the British Ambassador and the 
Governor-General,’ to send a separate delegation. The 
invitation was accepted, but the Canadian delegates 
did not in fact sigrx the amended Convention that was 
made, because their Government disapproved of its 
provisions. But a year later, in 1912, not only Ca^iiada, 
but Australia, Kew Zealand, and South Africa, all sent 
separate delegations to an International Conference on 
Radiof Telegraphy ; and again in 1914, at a Conference 
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on tile Safety of Life at Sea, they did tLe same, and -on 
both of these occasions the Dominions' delegates signed 
on behalf of their respective Govermneats the treaties 
that were made. ■ 

It is true, of course, that these delegations all received 
full powers prepared by the British Foreign Office for 
the King, and that the British Government retained 
the right to refuse to ratify on their behalf the treaties 
which they signed. But it is also true that they were 
instructed, not by the Foreign Office but by their 
GoA’ernments at home, that they were free to oppose 
the views put forward by Great Britain if they so 
desired, and that they could at least sign, irrespective 
of British wishes, any instrument of which their Govern- 
ments might approve. These pre-war conferences must 
be counted, therefore, as an important milestone in the 
development of Dominion status, and as an important 
precedent for the events that followed the Great War. 

But this progressive acquisition of rights to partici- 
pate in treaty-making and to do so through their own 
separate Dominioii delegations was rigidly confined 
before the Great War to the sphere of commercial and 
technical relations. In the general political questions 
which used to be considered to constitute all that is 
important in international affairs they had no rights 
and hardly any status of any kind. It is true that 
as early as 1856 the Imperial C4overnm6nt had given a 
pledge to the Gover nm ent of Newfoundland that they 
would be ■’ consulted ' in any foreign questions in which 
Newfoundland interests w-ere involved. In accordance 
with other precedents, this pledge was held to apply 
equally to ail Dominions. But from 1866 until 1914 
the narrowest possible interpretation was always placed 
upon the phrase ' Dominion interests.' In the fifteen 
years before the Wax broke out, the Anglo- Japanese 
Alliance, the Franco-British Entente, and the various 



48 THE BKITISH DOMINIONS IN INTERNATIONAL LAW 

Conventions of tlie First and Second Peace Conferences 
at Tlie Hague were all concluded by the Imperial 
Governnient. Every one of them affected the vital 
interests of the Empire as a whole, and therefore of the 
self-governing Dominions ; but concerning none of 
them was any of the Dominions consulted in any way. 
Still less was there any thought that the Dominions 
might be permitted to contract out of the obligations 
of these political treaties, as they had been for so long 
allowed to contract out of the commercial treaties 
which the British Government made. For long after 
self-govexrmient had been established,' in fact, it hardly 
ever crossed the mind of any responsible person that 
since the Dominions w^ere inevitably partners in the 
results of British foreign policy — since, for example, they 
were inevitably liable to suffer if Great Britain went to 
war — they had a right to be partners in the preparation 
of that policy as well. 

But in the early years of the twentieth century there 
came a certain movement of opinion and events which 
gave them at least the rudimentary beginnings of a 
right to make their voice heard, even in questions of 
general political importance to the Empire as a whole. 
The creation of separate Dominion navies was one 
symptom of that movement. Another was the re- 
peated repudiation by the Dominions, and especialljr 
by Sir Wilfrid Laurier, of any obligation on the part 
of the Dominions to give military assistance to Great 
Britain in time of war unless their Parliaments should 
desire to do so. They admitted that if Great Britain 
was at war they must by International Law be ' aiito- 
matioally ' belligerents as well. But they did not admit 
that this involved any duty, legal, political, or moral, 
to act as ' active ’ belligerents on the British side. iSir 
Wilfrid Laurier repeatedly stressed the point at the 
Imperial Conference of 1907. Even more important, 



HISTOEICAL DEVELOPMENT OP DOMINION. STATUS 49 

they began to voice their interest -in international 
political conventions, and at the Imperial Conference 
of 1911 they made a formal protest against the 
signing of the Declaration of London without their 
previous consent. ‘ They argued that some of them had 
navies of their owm, that the Declaration affected vitally 
every country with naval interests, and that therefore 
they had a right to be consulted before its provisions 
were drawn up. Nor did they restrict their protest to 
the Declaration of London. ‘ We shall press upon you/ 
said Mr. Fisher, the Prime Minister of Australia, speak- 
ing both for his _ other Dominion colleagues and for 
himself, ‘ that it would be advisable for you, whenever 
possible, at any rate in important matters which concern 
us, . . . to take us into your confidence before com- 
mitting us. It is not sufficient for you to make a good 
treaty affecting us, and then to tell us after it has been 
made." ^ 

This was equivalent to a demand, formally put 
forw^ard in the Imperial Conference, for full consulta- 
tion on all important issues in foreign policy — for what 
important issue was not ‘ a matter which concerned ’ 
the Dominions ? For this demand they did not by any 
means receive full satisfaction from the British Govern- 
ment. But they did receive a certain measure of 
satisfaction. The Foreign Secretary, Sir Edward Grey, 
did promise, in reply to Mr. Fisher’s specific point, that 
he wmiild consult the Dominion Governments in future, 
so far as it was practicable to do so, on all important 
questions involving the acceptance of new international 
obligations. He also inaugurated the practice, which 
has continued ever since, of making a general state- 
ment in the Imperial Conference on the international 
situation, of describing the principles by which his 

^ Vide Cmd. 5745 (1911), p. 97. Keithj Be^pon&ihU Govermimt, 1st 
For an account of the disciis.sion vkU ed., 1912, voL iii. p. 1513 et eeq. 
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foreign polic}?- was inspired, and inviting its members 
to express tbeir views. Moreover, be gave substance 
to Ms pledges by fortliwitii submitting to them the 
question of tbe renewal of the Anglo- Japanese Alliance, 
wMcb Game up for reconsideration in that year. The 
Conference unanimously approved Grey's proposal 
that the Alliance should be renewed, and the Anglo- 
Japanese Agreement was thus the first international 
political treaty to be accepted by each of the Dominion 
Governments.^ 

These concessions by Sir Edward Gmy were of evident 
importance, and they were warmly welcomed by the 
Dominion statesmen. Mr. Fisher again voiced their 
general feeling when he said : ‘You have thought it 
wise to take the representatives of the Dominions into 
the inner counsels of the nation, and -franldy discuss 
with them the affairs of the Empire as they affect each 
and all of us. ... I think no greater step has ever 
been taken, or can be taken, by any responsible advisers 
of the King. I hope, as I feel, that there will be no 
going back on that sound principle.' ^ It is plain that 
the Imperial Conference of 1911 did much to prepare 
the way for the disappearance of the old conception 
that the Dominions could ha,ve no interest or rights in 
foreign policy. 

There w^'ere one or two other practical applications 
of the new ideas before the War which must be men- 
tioned. The first 'was the exemption of the Dominions 
— the first of its kind — ^from the operation of the Arbitra- 
tion Treaty made by Great Britain with the United 
States in 1908. It was expressly provided that this 
treaty should not cover disputes in which the interests 
of a Dominion were involved, unless the Government 
of that Dominion gave its express consent. Another 

\ Keiuli, Imperial Unity ^ pp. 287-8, 

^ Proceedings of the Imperial Conference, 1911, Cmd. 5745, p, 4S8, 
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was tte provision in the so-called / Bryan Treaty/ 
made by Great Britain with the United States in 1914, 
that in any dispute which concerned a Dominion, 
representatives of 'that Dominion should sit as members 
of the Conciliation- Commission which it was the purpose 
of the treaty to set up. These clauses were important, 
not only for the substantive changes which they made 
in British diplomatic practice, but also and still more 
for the recognition of an incipient Dominion status 
which they involved. The Dominions had definite!}?' 
begun to secure rights in the political sphere of inter- 
national affairs. * 

But in spite of these scattered successes, the claim 
really involved in Mr, Fisher’s motion at the Imperial 
Conference of 1911 — the claim for full consultation ■with 
the Dominions on all important questions of foreign 
policy — was not admitted by the British Government 
before the War. Indeed, it was emphatically refused. 
In spite of Grey’s concessions, most British statesmen 
were still inspired by the ideas which had prompted 
a leading Liberal, Lord Morley, to write not very many 
years before 1914 that it was unthinkable that 
Australia should ever interest herself in Belgian neu- 
■fcrality.’^ Mr. Asquith, the Prime Minister of Great 
Britain, had given full expression to the reservations 
of the British Government when, in summing up the 
foreign-policy debate, he declared to the Imperial Con- 
ference of 1911 that ‘ the authority of the Government 
of the United Kingdom in such grave matters as the 
conduct of foreign policy, the conclusion of treaties, 
the declaration and maintenance of peace, or the 
declaration of war, cannot be shared.’ ^ 

Thus equality of status, in political practice, was still 
far from complete. It was no less - so in legal theory. 

” Cited by Ziinmern, Third British p. 

Bmpire^ p. 11, Of. also speeoh by ^ Proceedings of the Imperial Oon^ 
Mr. Bruce, cited by Toynbee, op, ference^ 1911, Omd, 5745. pp. 71-2. 
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Ttere was no writer wJio would accord to the Dominions 
any position or rights of any kind in International Law. 
' In 1912 Oppenheim, then the leading British authority 
on the subject, had roundly declared that they ‘have 
no international position whatever.'' 

Such was the position of the Dominions when the 
Great War broke out. At this point the development 
of liberty and equal status had stopped short. But the 
War, which revolutionised the political and social life 
of so many states and peoples, was destined to revolu- 
tionise the Inter-Imperial relations the ‘ British 
Commonwealth ’ as well. 

No one would hai^e guessed during the first two years 
of the struggle that this would be its ultimate result. 
The Dominions, it is true, made a formal protest in 
August 1914 against the action of the British Govern- 
ment in declaring war, and throwing the whole Empire 
into a life-and-death struggle, without consulting them 
at all at any stage of the negotiations before the War 
began. In view of the immense sacrifices which the 
War imposed upon their peoples, the Dominion Govern- 
ments' protest was more than justified ; yet no one 
paid serious attention to it at the time. Not only 
so, but in the succeeding year the Imperial Conference, 
which was due to hold its regular quadrennial meeting, 
was unceremoniously postponed. In view of the great 
contributions which of their own unfettered will the 
Dominions had already made to the conduct of the War, 
and in view also of the vast interests which they had at 
stake, this postponement was surprising, to say the least ; 
indeed, the Conference could hardly have been con- 
sidered as a very serious mechanism of collaboration 
if at such a crisis it could be so swept aside. 

But as the War went on, as the Dominions played 

^ International Laio, 2nd ed., 19123 voL i, § 65. 
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eaci. year a greater and greater part,- as the sacrifices 
imposed on them were more and more severe, so they 
began to demand with more insistence a share first in 
the control of the -operations of the War, and then in 
the determination' of the terms of peace. They had 
realised at last the full burden of their nationhood, 
and they were disposed to claim its rights. General 
Smuts became a member of the Imperial War 
Cabinet, but that was not enough. In 1917 
it became evident that an Imperial meeting was 
urgently required, and accordingly the Imperial War 
Conference of that year was held. That Conference 
was of great practical importance in the better ordering 
of 'the conduct of the Wat. But it was of still greater 
constitutional importance, because it brought results 
which might otherwise have taken decades of difficult 
negotiation to obtain. The Conference proceeded at 
once to discuss the general problem of Dominion partner- 
ship in the control of foreign policy, starting from the 
assumption, categorically denied in 1911, that they had 
an obvious right to share in that control. They decided, 
in a famous Resolution, that ' the readjustment of the 
constitutional relations of the component parts of the 
Empire " was ‘ too intricate a subj ect to be dealt with 
during the war ’ ; but they laid down at once the basic 
principles upon which that ‘ readjustment ’ must later 
on be made. They agreed that while it must preserve 
' ail existing powers of self-government and complete 
control of domestic affairs ’ (while, in other words, 
there must be no Imperial federation, for which some 
British statesmen had begun once more to clamour), 
“it should be based upon a full recognition of the 
Dominions as autonomous nations of an Imperial 
Commonwealth . . . should recognise the right of the 
Dominions ... to an adequate voice in foreign policy 
and in foreign relations, and should provide efiective 
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arrangements for continuous consultation in ail im- 
•portant matters o£ common Imperial concern, and 
for sucn necessary concerted action, founded on con- 
sultation, as the seimral Governments may determined ^ 

There is no need to stress the vast importance of this 
Resolution. But it should be noted that it spoke only 
of ■' an adequate voice ’ in foreign policy, and not of ‘ an 
equal voiced Before the d¥ar was over the Dominion 
leaders had gone further still ; they had demanded not 
only an adequate voice, but full equality with Great 
Britain in every right of self-government, including full 
equality in the control of foreign affairs. Sir Robert 
Borden, the Canadian Prime Minister, and General 
Smuts were the leaders in expressing these demands ; 
by their persuasive eloquence British statesmen of 
every school of thought were brought to accept in its 
fullest implications the doctrine of equal status which 
they preached. 

They accepted it, moreover, not merely as an academic 
theory, but as a guiding rule for the practical diplomacy 
of the British Empire. It was soon to have a striking 
application. All through the War the Dominion leaders 
had shown their interest in the terms of the peace 
treaty by which hostilities v,-oiild end. When the 
prospect of an armistice at last came in sight, they 
began to agitate about the method by which they 
should make their voice heard at the Peace Conference, 
The Supreme War Council, on which the Dominions 
had had no separate delegations, provisionally decided 
that each Great Power should have five delegates ; and 
the British Government proposed that the Dominions 
and India should have among them one of the five 
British places, to be taken by different Domimons or 
by India, according to the subject to be discussed. 
This suggestion did not meet with the approval of the 

^ Proceedings of the Imperial War Gonference^ 1917,. p. 61, 
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Canadian Cabinet, and on Sir Robert Borden’s inotion 
tneji presented a memorandiuii to tbe Britisli CTOvern- 
rneiit in which, they urged that ‘ in view of the War 
efforts of the Dominions, the other nations entitled to 
representation at the Conference should recognise the 
unique character of the British Commonwealth, as 
composed of a group of free nations under one sovereign, 
and that provision should be made for the special repre- 
sentation of these nations at the Conference, even 
though it may be necessary that in any final decision 
reached they should speak with one voiced^ This 
eiaini was urged with such insistence, not only by Sir 
Robert Borden but by General Smuts and their other 
Dominion colleagues, that not only British opposition 
but the opposition of the foreign Powers in the Supreme 
War Council was overborne. As Sir Robert explained 
to the Canadian Parliament, ‘ strong objection was 
made to the proposed representation of the British 
Dominions ’ ® by Powers who had hitherto regarded 
them as no more than subordinate portions of the 
Empire ; but the Dominions’ case -was so intrinsically 
strong, their share in the losses and sacrifices of the 
Wax so much greater than that of other nations whose 
footing at the Conference was not disputed, that their 
arguments ultimately prevailed, and it was decided 
that they should have the same rights and status as 
were given to Belgium. Canada, Australia, and South 
.Africa were to have two delegates each ; New Zealand, 
being smaller, only one ; Newffoundland, with a popu- 
lation of only a quarter of a million, was recognised to 
be too small to receive such treatment. Moreover, 
besides their separate delegations, the Dominion states- 
men on occasion sent one of their number to sit among 

^ Tlie documents concerning tliis Paper, 1919, Ko. 41 (j). 
controversy about tlie representation 

of the Dominions can be found in - Canadian Barnard, vol. liv. 
the CaB,acliau Parliamentary Sessional p. 2L 
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the- five British delegates at meetings at which only 
representatives of the Great Powers were present ; on 
Conference Commissions, where each Great Power had 
two representatives, one of the two was sometimes a 
Dominion spokesman^ and thus the Dominions had 
actually in practice a greater voice in the Conference 
proceedings than Belgium or any other of the smaller 
Powers.'^ 

The admission of their separate delegations to the 
Peace Conference was the decisive step in the develop- 
ment of the international status of* the Dominions, 
From that admission there followed by a natural and 
almost an inevitable process the other events that have 
extended and solidified the international position they 
then first acquired. Of these events only the briefest 
summary need be made in the present chapter, for 
they will need a more elaborate discussion later on. 

The most important of these subsequent events was 
without question the admission of the Dominions to 
separate Membership of the League of Nations. That, 
again, was secured at the Peace Conference as the result 
of the insistence of the Dominion statesmen, led once 
more by Sir Eobert Borden and General Smuts.® It 
was a general recognition of the fact that both in the 
War and at the Conference itself the Dominions had 
made good their claim to be given the rights and status 
of nations. It was the consolidation of the progress 
towards international status which they had previously 
made, and the foundation on which all their subsequent 
progress has been built. It would be difficult, there- 

^ Tims ill tlie Conference Com- Hall. The B-ritisli Oommomvealth of 
mission wMcIi drew up tlie Covenant Nations^ cliap. vii. 
of the League of Nations the two 

British Empire delegates were Lord ^ Mernherahip of the League was 
Eobert Cecil and General Smuts. not gained without ‘constant effort 

^ For an admirable account of the and firm insistence on the part of 
ptirt plavecl by the Dominions at the Dominions^ Sir E. Borden : 
the Peace Conference^ see H. Duncan vide Dunea-n Hall, ioc. ciL . p. 338, 
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fore, to overstate its importance in tlie constitutional 
deveiopment of tlie Imperial system of the British 
Empire. 

But besides their entry as separate Members into the 
League of Nations-, other events of great importance 
have happened since the Peace Conference that have 
helped to consolidate and extend the victory they won 
there. Broadly speaking, these events have meant 
the extension into the political sphere of foreign policy 
of the privileges which they had acquired in the com- 
mercial and technical spheres before the V/ar. Thus 
the Dominion statesmen signed the treaties of peace 
as separate delegations, and on behalf of the Govern- 
ments for which they respectively spoke, just as their 
predecessors had signed technical conventions seven 
years before. The significance of these separate signa- 
tures lies, of course, in the fact that the treaties of 
peace are by far the most important political instru- 
ments of modern times. Thus, again, in the Treaty of 
Guarantee signed in 1919 by Great Britain and France, 
which was never ratified by Great Britain because the 
United States failed to ratify their parallel treaty with 
France, the Dominions were not included ; under this 
treaty they were liable to no obligations of any kind 
unless their Parliaments voluntarily decided to ' con- 
tract in,’ as previously they contracted in to commercial 
treaties. The same principle was adopted in the Locarno 
Pacts six years later (although in this case it was the 
Dominion GovernmeMs and not their Parliaments who 
were given power in the treaties to decide) ; and no 
doubt this principle will be followed in all obligations 
of international guarantee which the British Government 
may in future undertake. 

Again, after the War they began to make separate 
treaties of their own, negotiated by themselves, on 
subjects other than commercial or technical questions. 
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Tiins in 1920 Canada made a separate agTeement viitli 
Japan on tlie MgMy political and Mglify controversial 
sii-bject of Japanese immigration J They even ex- 
tended their rights in respect of such separate treaties 
be'vond those which they had acquired for commercial 
treaties before the War. In 1923 Canada made a treaty 
with the United States, the so-called Halibut Fisheries 
Treaty, v/hich v/as signed by her own delegate, M. 
Lapointe, the Canadian Minister of Marine, and by Mm 
alone.^ Again, they have extended their right of send- 
ing separate delega'fcions to international conferences — 
which previously was confined to conferences on tech- 
nical subjects — to conferences of every kind, and not 
only to those held under the auspices of the League of 
Nations, but to ordinary diplomatic conferences as 
well. The most striking example of 'the admission of 
this new right, -^vhich has been not wholly uncontested 
by foreign Powers since the War,® is furnished by the 
Coolidge Naval Conference of 1927, a conference pre 
eminently political in character, and not summoned 
by the League. 

But the Dominions have not only secured in a wider 
sphere the application of pre-war precedents. They 
have gone altogether beyond the pre-war precedents, 
and have done so in everj^ department of international 
affairs. 

They have acquired, for example, a right of joint 
consultation with the Mother Country on every im- 
portant issue of foreign policy that can arise. This was 
a logical result of the Imperial War Conference Eesolu- 
tion of 1917, but it has been accepted and developed 

^ Lewis, B. Y.I,L., 1925, p. 43. was or was not of any eonstitutional 

“ In deference to Oanadian wishes, importance. Of. Lewis, 
the British Government waived their 1925, pp. 33 et seqq. ; Eeitli, J,C.L.\ 
original instrnetions to their Am- November 1923, p. 167/ Sir 'B. 
bassador to sign also. A controversji Borden, J.R.I.I.A., July 1927, pp* 
has since arisen as^to whether the 203-4. IL'de .also p/ 164-5 and 
omission of the signature of the 174-5. 

British Ambassador from this treaty ^ Gf. pp. L56-63, iiifra. 
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in tlie most elaborate way. One formal secognition 
of tbe right is found in the Eeport of the Imperial 
Conference of 1921 : 

■' It was unanimously felt that the policy of the British 
Empire could not be adequately representative of demo- 
cratic opinion throughout its peoples unless representa- 
tives of the Dominions and of India were frequently 
associated with those of the United Kingdom in con- 
sidering and determiiaing the course to be pursued.’ ^ 

Still more startlings at least to the outside world, the 
Dominions have secured the right to send their own. 
accredited diplomatic representatives to foreign. Powers. 
No wide use has yet been made of this new right, but 
since 1923 an Irish Minister, and since 1927 a Canadian 
Minister, have been accredited to the United States, 
while in 1928 a new Canadian legation was set up in 
Paris and a prospective Irish legation in Paris and a 
Canadian one in Tokyo were announced.^ 

In other ways the Dominions have made their pre- 
sence felt as separate factors in the international 
Society of States. On occasion thej;^ have shown a 
disposition to pursue a political policy of their own, and 
sometimes a policy in contrast, if irot in actual conflict, 
with that of Great Britain. Thus, in application, as 
they alleged, of Article 18 of the Covenant, the Govern- 
ment of the Irish Free State in 1925 registered with the 
League of Nations the Anglo-Irish ‘ treaty ’ in virtue 
of which the Free State was set up, although the British 
Government formally protested that that treaty was 
■not an ‘ international engagement ’ of any kiiid.^ Thus, 
again, the Canadian Government in March 1925 
addressed to the Council of the League a separate note 
stating their policy on the Geneva Protocol — a policy 
which differed greatly from that which Sir Austen 

^ Parliamentary Papers, Cmd. " Of. pp, 
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CEamberlain, the British Foreign Secretary, expounded 
to the Council for the British Government^ In 1928, 
in the negotiations for the Kellogg Treaty for the 
Eenunciation of War, each of the Dominions made its 
own separate and quite different answers to the notes 
which it received from the United States ; and it was 
particularly noticeable that only India expressed agree- 
ment with the somewhat controversial note sent by the 
British Government on May 19, 1928.^ Last, and perhaps 
most important, the Dominions have insisted that their 
voice be heard in questions of peace §ncl war. In 1922 
there happened the famous episode of Chanak, when 
the Lloyd George Government, as their last executive 
action, invited the Dominions to assist them in oppos- 
ing by force of arms the advance of the Turkish troops 
from Asia Minor across the Sea of Marmora to the 
shores of Europe. The Dominions had all acquiesced 
with astonishing loyalty in the British declaration of 
war in 1914, but some of them showed great reluct- 
ance to participate again in war, and their attitude 
implied a protest against the method by which the 
proposal had been made. Thus Canada virtually re- 
fused to give any military assistance of any kind ; 
Australia agreed to help if it should be absolutely 
required, but her delegate at the Assembly of the 
League, which happened to be in session, simultaneously 
supported in the strongest language a Norwegian pro- 
posal that the League should intervene and seek to end 
the war.® This Dominion action was successful, for 
the British Government immediately modified the 

^ Note dated March 10, 1925, To^^nbee points out {op. cii., p. 5i), 
published in Official Jounial of the on this occasion the Dominions and 
League of Nations, September 1925, Great Britain were divided in the 
6th year, No. 9. Assembly on a vital matter of foreign 

V Vide iTmes, June 13, 1928. policy. For an iiluminating dis- 

^ Vide speech by Sir J. Cook, ciission of the whole incident, and of 
Records of the Third Ass&nhly, its political consequences, unde it/d. 
Committee YL, September 22, pp. 46-52. 

1922. Cf. infra, pp. 100-2. As 
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military plans it iiad. prepared, and largely as a resiilt 
tte Cabinet in power was driven to resignation^ 

. There are some writers who hold that these events 
have rendered untenable the theory that there can in 
future he any ‘ unitary foreign policy of the British 
Empire/ ^ Whether this be true or not, it must be held, 
the present writer believes, that these new Dominion 
rights amount, both in practice and in theory, to an 
international status of an important kind. This status 
has been ' codified,’ if the expression may be allowed, 
in two documents, the Covenant of the League of 
Nations and the Jdeport of the Committee on Inter- 
Imperial Relations of the Imperial Conference of 1926. 
It is the purpose of the succeeding chapters to discuss 
the efiect of these documents. As will appear, it is 
still disputed in. what sense and in what measure the 
Dominions have become ‘ persons ’ of International 
Law. But, even if legal definitions may be still disputed, 
it cannot any longer be disputed that in practice thej'' 
are nations with a separate position of their own in the 
international politics of the Society of States : that, as 
nations, they have effective control not only over their 
domestic policy, but over their foreign policy as well ; 
that they have created for themselves a separate place 
in respect of what has been called ^ la haute politique ’ ; 


^ On Dominion participation in 
war, cf, pp. 3S0 et seqa., infra. 

2 Of. Lowell and "Hail, BriUali 
Gomr/ionweaWi of Nations^ 1927, 
pp. 605 et seqq. Of. also the follow- 
ing very important declaration by 
General Hertzog at Pretoria on De- 
cember 20, 1926, cited ibid., p. 686 ; 
' It must no-w be clea^r to every one of 
you how completely, by the declara- 
tion of the Imperial Conference in 
regard to our status, the Empire 
group unit idea has been broken with 
— that idea so assiduously’ pleaded 
and preached by some people since 
1919. Tha;t idea by y/hioh the Empire 
would in reality have acted as an 


authoritative unit to 'which the in- 
dividual state members would have 
given up their individual free national 
■will in reference to foi'eign interests, 
has been deliberately rejected by the 
Imperial Conference as being unsuit- 
able and unwanted for our national 
liberty. This is a fact of the very 
greatest importance. Under the 
regime of the group unit idea there 
could be no question of Dominion 
national liberty ; and under that 
only the Empire as a. unit would, in 
theory, be regarded as sovereign free 
and Great Britain as a nation would, 
in practice, be regarded a-S /aally 
tree, ’ 
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tEat tEey- are free to make tEeir own treaties, com- 
meroial, tecEnical, or political, to take tEeir ov^n separate 
part in international conferences, to create tEeir ovm 
separate diplomatic services, to determine tEeir own 
entry into or abstention from tEe -active operations of 
any war. TEey have, in sEort, achieved the full applica- 
tion, in every branch of legislative and administrative 
action, of the self-government which was first accorded 
to them with large but unstable limitations three- 
quarters of a century or more ago. 

TEey have achieved this completed liberty in their 
international as in them national affairs because their 
leaders have striven for it with a conscious and unshaken 
purpose from the first. They have striven to be 
nations not only vdth a place in the structure of the 
Empire, but with a place in the structure of the Society 
of States. ' When Sir John Macdonald sought and 
obtained the right to appoint a Canadian High Com- 
missioner in London in 1879, he not only did so because 
he believed in ‘ the absolute necessitj^ of direct negotia- 
tion with foreign Powers for the proper protection of 
Canadian interests,’ but also because he believed that 
Canada’s rank and pov/er should entitle her to have ‘ a 
resident minister at the Court of St. James,’ who should 
also be ' duly accredited to foreign Courts,’ who should 
have ' a diplomatic position at the Court of St. James, 
and a recognised position among the corps diplomatique/ 
He wanted all this because, as he said, it would have 
been a symbol of the fact that Canada was being treated 
not as ‘ a dependency ’ but as ‘ an auxiliary Power.’ ^ 
What Sir John Macdonald desired that she shouicl 
be, Canada has now become. She is recognised by 
Great Britain and the world ‘ as an auxiliary Power ’ 
with a position of her own. Her growth to ' equal 

^ S^r J, Macdonald's Mcinomndtim Sir Gharks Tupper^ ed, by So-unders. 
t-o the Oolonial Ofico ; vide Life of voL x. pp. 275-7. 



HISTORICAL DEVELOPMENT OP DOMINION STATUS 63 

status/ and the growth of the other Domkiioiis with 
her, has been extremely rapid, as constitutioiial evolu- 
tions mostly go ; but it would have been more rapid 
still had there been no obscurantist opposition of 
certain schools of thought in Great Britain itself. ‘ To 
give the Colonies the power of negotiating treaties for 
themselves without reference to Her Majesty's Govern- 
ment/ wrote a Whig Colonial Secretary, Lord Eipon, 
in 1895, when some one had expressed the desire to 
negotiate a commercial treaty alone, as Canada actually 
did only twelve years later, ' would be to give them an 
international status as separate and sovereign states, 
and would be equivalent to breaking up the Empire 
into a number of independent states.' ^ The Dominion 
statesmen had to prove, step by step, by their courage, 
their perseverance, and their wisdom, that in truth 
there could be ' no limits to freedom,' and that the only 
true union among civilised and democratic peoples lay 
in the unrestricted liberty both of their institutions and 
of their relations with each other and with the world. 
That they were able to prove this, and that in the 
process they were able not to lose, but on the contrary 
to increase, the goodwill of the British people, was due 
at every stage to the enlightened nationalism by which 
they were consistently inspired. 

- 'Despatch of June 28, 1895, to all self-governing Colonies. Cited by 
Porritt, oj). cit., p. 195. 



CHAPTEE IV 


THE INTERNATIONAL JURIDICAL STATUS OF THE 
DOMINIONS IN THEIR CAPACITY OF MEMBERS 
OF THE LEAGUE OF NATIONS 

The last two cliaptexs have given a simmiarisecl descrip- 
tion, analytical and historical, of the political ‘ nation- 
ality ’ of the Dominions. Events have shown that 
hardly any of the writers who have hitherto discussed 
the constitutional and legal status of the Dominions 
has given sufficient weight to this factor of their nation- 
hood. For that reason the vmters have nearly always 
been behind the times : Dominion status has developed 
beyond their most confident predictions, and has done 
so with a rapidity which none of them foresaw ; theories 
put forward quite recently with high authority behind 
them are already plainly out of date. For this reason 
the present writer has sought to give particular atten- 
tion in this study, both in the preceding pages and in 
those that follow, to the facts ; he has sought to describe 
and analyse the present international position of the 
Dominions as it actually is, and to take account, so far 
as he is able, of all their international action right up 
to the moment at which this book has gone to press. 
For, he believes, it is only by the examination, not of 
textbook doctrines, but of their own effective inter- 
national action that the real legal status of the 
Dominions can he explained and understood. 

In such discussion as there has been of the inter- 
national legal status of the Dominions, some writers 
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have clivicled tlie subject into two .separate parts, 
■namely, tbe status of tbe Dominions as Members of tbe 
League of Nations and tbeir status outside tne League. 
Tiiese writers, tJiat is to say. Lave, for purposes of' ex- 
position and discussion, made a division between tie 
international rights and obligations of the Dominions 
under the Covenant of the League, and the other inter- 
national rights and obligations, if any, -which they 
possess. Oppenheim v/as the first to make this divi- 
sion ; Pearce Higgins, Keith, Lewis, and others have 
since adopted it.^_ 

The division in some respects is artificial, even for 
the purposes of exposition ; but although it has this 
disadvantage, it has .^advantages as w-eli. For the sake 
of these advantages, and because the arrangement of 
the subject matter which it dictates happens to be -vimli 
adapted to the course of the historical development of 
Dominion status in recent years, it -will be followed 
here. Thus the international rights and obligations of 
the Dominions under the Covenant will be discussed 
separately from their other international rights and 
obligations. It will be convenient to discuss their 
status in the League of Nations first, because, as was 
said in the preceding chapter, their admission to the 
League as separate Members was the decisive step in 
the consolidation and development of their internatio'iial 
■position ill the Society of States. 

There are, ho-wever, twm preliminary points ■v>-hich 
require discussion before the question of Dominion 
status in the League is taken up. 

The first coiicerns the legal nature of the Covenant. 
What is the Covenant, from the legal point of view ? 

^ Oppenheim, Srd ed, (1920), i. §,§ chap. iii. 5 Journal of Comparative. 
94a, 945, Pearce Higgins; HalFs Legislation, I92S, p.' 160; Lewis, 
Internatmud Law, 8 th ed. (1925), ‘ Treaty - making Power of the 

p, 35 ; Keith, Gonstitiition, Adminis- Dominions,’ .5. K/.Za, 1925. # 
tration,: and Laws of the Empire.,, 

E 
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Are the rules whicli it lays down rules which, have 
binding force by International Law ? Or are they 
simply agreements among the Members of the League, 
which are no more than morally binding upon them ? 

The answer is not open to reasonable doubt. The 
Covenant is conventional International Law, and must 
be so regarded by every Member of the Society of 
States, whether it be itself a Member of the League or 
not. For it is an international convention, accepted 
and applied by the Governments of no less than fifty- 
five different nations, of which forty-nine are universally 
admitted to be independent sovereign states. Without 
a shadow of doubt, therefore, the Covenant, even to 
non-Member states, is what is called conventional 
International Law ; it is Law the existence of which 
all states are obliged to recognise and to respect, 
although while they remain outside the League they 
are not themselves bound by the prescriptions it lays 
down.^ It is, moreover, even to non-Member states, 
conventional International Law of a particularly im- 
portant kind, both because of the nature of the 
international relationships with which it deals, and 
because it has been accepted and put into force bj'’ 
almost all the civilised nations of the world. Indeed, 
what other law-making convention has been accepted 
and applied by so great a number of the Governments 
which make up the International Society of States ? 
Only by denying the validity of the whole conception 
of conventional International Law can the legal nature 
of the Covenant be impugned. 

It is, then, even to non-Member nations, a legal 
instrument of a particularly important kind. But to 
nations which are Members it is even more. It was 

- Of. Oppeiiheim, International contain General International LaWj 
Laiu^ vol. i. p. 23, § 18, 2nd ed, because the majority of states, in- 
(1912>: * There have been many law- eluding leading Powers, are parties 
making Treaties ooncluded which to them.’ 
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Oppenheim, again, who first laid down a= proposition 
that is now generally accepted. ‘ The League of . 
Nations," he wrote, ‘ is intended to take the place' of 
what used to be called the Family of Nations. The 
Covenant of the League is an attempt to organise the 
hitherto unorganised community of states by a written 
constitution." And again : ‘ In its essence the League 
is nothing else than the organised Family of Nations." ^ 
That is to say, the Covenant is a kind of constitutional 
International Law ; the rights which it confers and 
the obligations which it imposes on its Members are 
the dynamic rights and obligations of a living society, 
which must inevitably grow, change, and develop with 
the growth, change, and development of the society 
itself; they are rights and obligations which corre- 
spond to and express w^hat have been well called ^ ' the 
new^ organic relations ’ of the states of which the Society 
is composed. Each year that has passed since 1920 
has showm more and more clearly that Oppenheim was 
right. And if he was right, it follows that to the 
Members of the League the rights and obligations of 
the Covenant are not only part, but they are the most 
important part, of the general system of International 
Law. They are the most important part, because, for 
the Members of the League at least, they give to the 
whole system a new force and life, by giving to it a 
permanent political organism which can apply it, 
modify it, and renew it to meet the changing needs 
which time must bring. 

The second preliminary point to be discussed con- 
cerns the method by which the Dominions became 
Members of the League. They were declared to be 
original Members by the annexe attached to the Cove- 

^ Oppenlieimj 3rd ed- (1920), i. reignty of the Irish Free Stated Th& 

§ 167c, Eeview of Nations^ Cvenevaf March 

■By E. J. Phelazij "The Sove- 1927, pp. 43- 4,' 
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naiit, wliicji itself was the first part of the Treaty of 
Versailles. But by what action was it that their 
adherence to the League became efieetive ? Was it 
by their own separate signature of the Treatj^ of Ver- 
sailles, by their own separate decisions to ratify ? Or 
was it, as some writers have learnedly maintained, by 
the signature and ratification of the British Govern- 
ment, acting in the name and on behalf of the British 
Empire as a whole ? 

The point deserves consideration, first, because of 
its great doctrinal interest ; second, Ijecaiise the signa- 
ture and ratification of the Treaty of Versailles is a 
most important precedent in international Dominion 
action ; third, because it has a bearing on the nature 
of the obligations which the Dominions undertook 
towards the other (non- British) Members of the League. 

It wdll be argued here that it was by virtue of their 
separate signatures and of the separate decisions of 
their Parliaments and Governments to ratify the Treaty 
of Versailles — in virtue of the fact, that is to say, that 
they were separate individual and original parties to 
that treaty — that the Dominions assumed the rights 
and duties of Members of the League. 

The contrary doctrine has been expounded by 
Keith, by Kolin, and by others. Their arguments 
are these : 

I'irst, they maintain that in the Peace Conference the 
Dominions, ‘ although allowed the right of expressing 
their views separately in respect of their special interests, 
v/ere still primarily represented by the British 
delegation.’ ^ 

Second, they argue that the treaties, although 
signed by representatives of the Dominions, were really 
' signed for the British Empire as a -whole, though by 

^ Kedtii, Go-nstitution, Laws, and Journal of Comparative Legislation^ 
Admirdstratio7i of the Mmpire, p. 44 ; 1923, pp. I63-4, 
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representatives of different portions, not separately for 
eacli part of the Empire/^ In support of this, they 
urge that the Dominion delegates -were all apj)ointed 
on the formal recommendation of the Imperial Govern- 
ment to the Cxownd Thus, they say, the ‘ interna tionai 
competence " of the Dominion delegates was derived 
not from action of their Dominion C4overmnents, ' but 
from the formal full pov/ers issued to them under the 
royal sign-manual and the counter-signature of the 
Secretary of State for Foreign Affairs.'" - 
Next, they say ‘ that the British Empire alone was 
named in the treaty as one of the Principal Allied and 
Associated Powers, no mention being made of the 
Dominions or India separately among the minor 
Powers." ® 

Next, they urge that the signatures of the Dominion 
delegates are so grouped together at the end of the 
treaty as to make it plain that the Dominions have no 
separate status but are simply constituent parts of a 
larger contracting whole.^ 

From these facts they deduce the conclusion that 
" the separate signatures of the Dominions and India 
were internationally unimportant," since the Dominions 
would have been bound by the treaty whether their 
delegates had signed it or not.^ 

There are two portions of the preamble of the Treaty 
of Versailles which are relevant to the doctrine just 
explained. The first consists of the opening words of 
the Treaty, which are as follows : 

‘ The United States of America, the British Emi3ire, 
France, Italy, and Japan, 

" Ibid, Cf. also Rolin, Beiriie de Legislation, NoYeiiib-or 1923, pp. IG3- 
Droit^ Inter7iational et de Legislation 164. 

Gomparee, 3rd Series, voL ii. pp. 197 ^ E.g. Smith find Corbett, Canada 

et seqq. and World Politics, jip* 112-13 and 

s Keith, Journal of Comparative 
^ Keith, Journal of Comparative Legislation, Hovember 1923, p. 164, 
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These Powers being described in the present treaty 
a,8 the Principal Allied and Associated Pow'ers, 

. ‘ Belgium, Bolma, Brazil, etc. . . . 

‘ These Powers constituting with the Principal Powers 
mentioned above the Allied and Associated Powers, ’ . . . 

In this opening enumeration of tlie Allied and Asso- 
ciated Powers there is no separate mention of the 
Dominions. 

The second portion of the preamble which is relevant 
is as follov7S : 

' For this purpose the High Contracting Parties repre- 
sented as follows : . . . His Majesty the King of the 
United Kingdom of C4reat Britain and Ireland and of 
the British Dominions beyond the seas, Emperor of 
India, by 

' The Right Honourable DaYid Lloyd George, M.P., 
First Lord of his Treasury and Prime Minister, etc. (here 
follow the names of the other British delegates), 

and 

' For the Dominion of Canada, by 

' The Honourable Charles Joseph Doherty, Minister of 
Justice, etc. 

' For the Commonwealth of Australia, by 

' The Pvight Honourable Williaiii Morris Hughes, 
Attorney-General and Prime Minister, etc/ 

The other formal point about the Treaty of Versailles 
which is important to the present doctrine concerns 
the signatures of the British and Domiriion delegates 
at the end. In fact, the only difference that is made 
between the signatures of the Dominion delegates and 
those of the delegates of other PoYvers is that the 
Dominions do not appear in their proper alphabets 
cal order among the other signatory nations, but 
that, "on the contrary, they* are grouped together 
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after the British Empire. The list of signatures thus 
reads : 

‘ D. Lloyd Geoege. 

A. Bonae Law. 

Milnee. 

Aethxte James Balfoxje. 

Geoegb N. Baenes. 

Chaeles J. Doheety. 

Aethue L. Sieton. 

W. M. Hughes, etc. etc.’ 

There is no other difference of any kind between the 
signatures of thj Dominion delegates and those of the 
delegates of other nations. 

The doctrine explained above is at first sight attrac- 
tive, but it seems difficult to reconcile it with an impar- 
tial examination of all the facts. If it were accepted 
it would mean that the Dominions were not separate 
parties to the Treaty of Versailles. But when the Ml 
facts concerning their signature and the ratification of 
the treaty are examined, it is difficult to doubt that 
they were in law separate parties, as they both desired 
and intended that they should be. 

It must at once be admitted, however, that the form 
of the treaty, as shown in the paragraphs cited above, 
does at first sight leave some points in doubt. For 
these paragraphs were in fact a compromise between 
two conflicthig doctrines. The British delegation 
desired that the whole Empire should sign the treaty 
as a single diplomatic unit, and therefore as a single 
signatory party ; the Domhiion delegations desired, on 
the contrary, that they should sign separately and be 
separate parties. With this in view, the Dominion 
Prime Ministers prepared a scheme of their own for 
the form which in their view the treaty ought to take. 
This scheme was set out in a memorandum prepared by 
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Sir^Eobert Borden on behalf of Ms Dominion colleagues 
and circulated to the British delegation on March 12^ 
1919. Ill this memorandum, the declared purpose of 
which was ' to enable the Dominions to become Parties 
and Signatories ' to the Treaty, the folloudiig passage 
occurs : 

'5, It is conceived that this proposal (for the Dominions 
to be separate parties) can be carried out with but 
slight alteration of previous treaty form. Thus : 

' (a) The usual recital of heads of states in the pre- 
amble needs no alteration whatever, since the Dominions 
are adecj_uately included in the present formal descrip- 
tion of the King, namely. His Majesty the King of the 
United Kingdom of Great Britain and Ireland and of 
the British Dominions beyond the seas. 

' (6) The recital in the preamble of the names of the 
plenipotentiaries appointed by the High Contracting 
Parties for the purpose of concluding the treaty Vvouid 
include the names of the Dominion plenipotentiaries 
immediately after the names of the jclenipotentiaries 
appointed by the United Kingdom. Under the general 
heading "'The British Empire/’’ the siib-lieadings ''The 
United Kingdoin,” '' The Dominion of Canada/’ “ The 
Commonwealtli of Australia,” '' The Union of South 
Africa,” etc., w^oiild be used as headings to distinguish 
the various plenipotentHries, 

' (c) It would then foliov/ that the Dominion plenipo- 
tentiaries wovld sign according to the same scheme.’ - 

Had this proposal by Sir Robert Borden been, adopted 
for the form of the treaty, the signature by the dele- 
gates of Great Britain on behalf of the British Empire 
as a whole would, as he desired, have been avoided. 
But Ms proposal wms not • adopted ; on the contrary, 
his sub-heading " United Kiiigdoia ' wms omitted from 
the treaty as drawn up. And the effect of its omission 

^ For the whole text of the mentary Papers, Sessional Paper 4.1 J., 
memoramum vide Canadian Parlia- A. 1919, pp. 6-7, 



LEGAL POSITION IN THE LEAGUE OF NATIONS 73 

was that tlie delegates of Great Britain signed for 'the 
Empire as a whole, while the delegates of the Dominions 
signed each for the Government which he represented. 
On this procedure Sir Eobert Borden has made the 
following comments : 

‘ The form of signature was not precisely that which 
I had proposed on behalf of the Prime Ministers of 
the Dominions. It differed in this respect : British 
plenipotentiaries signed not only for the United Kingdom 
and its dependencies other than the Dominions, but for 
the entire Empire — ^for all the Dominions ; and the 
Dominion plenipotentiaries signed also for their respec- 
tive Dominions. In that way the Dominions had the 
doubtful advantage of a double signature. That,’ adds 
Sir Robert Borden, ‘ is one of the anomalies corrected 
by the Report of Lord Balfour’s Committee.’ ^ 

Sir Eobert Borden held that this method of double 
signature for the Dominions was cmnbroixs in theor}?' 
and unnecessary in practice. In the nest chapter it 
v;ill appear that in 1926 his viev; was destined to prevail. 
In 1919, hov^ever, he did not get his way, and the 
Dominions, therefore, w’ere formally bound by a double 
signature to the obligations of the Treaty of Versailles. 
But can it be deduced from that fact that their separate 
signatures were of no value or avail ; that Canada, for 
example, v/as not a contracting party ; that the only 

^ Vide Journal of the Royal Insti- the Dominions and India, if parties 
tiiie of International Affairs, Jidy to the Convention, hut without 
19275 p. 201. any mention of Great Britain and 

Idorthern Ireland and the Colonies 
“ Cf. the following extract from and Protectorates. Tliese are only 

tlie Report of the Committee on included by virtue of their being 

Inter-Irnperial Relations of the Im- covered by the term ‘'British 

perial Conference of 1926: ‘In the Empire.” This practice, vjhile sug- 

ease of treaties negotiated under the gestmg that the Do-yninions and India 

auspices of the League of blations, are not on a footing of equality with 

adherence to the wording of the Great Britain as participants in the 

Annex to the Covenemt for the treaties in question, tends to obscurity 

purpose of describing the contract- and misunderstanding and is gener- 

ing"" part 3 ^ has led to the use in ally unsatisfactory I Cmd. 276S 

the preamble of the term “British (1926), p. 22. (My italics.) {pf. also 

Empire/’’ vrith an enumeration of pp, 168 cj? 
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confractiiig party was the British Empire as a whole ; 

. and that the Canadian delegates were permitted to sign 
as a kind of empty courtesy ? 

In answering this question, the following points 
require consideration : 

First, the Canadian delegates held full po-wers granted 
hy the Crown, and formally prepared by the British 
Foreign Office. These powers were drawn up, however, 
as the result of a special Canadian Order in Council, 
drafted by Sir Robert Borden; an Order in Council 
which advised the King to issue lethers-patent to the 
Canadian Ministers named therein appointing them 
plenipotentiaries in respect of the Dominion of Canada, 
with full power and authority to conclude ‘ treaties, 
conventions, or agreements in connection with the 
said Peace Conference, and to sign for and in the name 
of His Majesty the King, in respect of the Dominion of 
Canada, everything so agreed upon and concluded. . . .’ ^ 
The substance of this Order in Council was communi- 
cated at once to Downing Street, with the following 
message from Sir Robert Borden to the British Prime 
Minister, Mr. Lloyd George ; 

‘ A certified copy of the Order in Council will he sent 
from Ottawa to His Majesty’s Government at London. 
When it reaches the Foreign Office some appropriate step 
should be taken to link it up with the full powers issued 
by the King to the Canadian plenipotentiaries and with 
the papers connected therewith, in order that it may 
formally appear m the recm'ds that these fill powers were 
issued on the respo^isibility of the Canadian Government/ ^ 

It was only in form, therefore, that these papers were 
granted on the advice of British ministers ; in con- 
stitutional law, as will be argued later, they were 

^ Canadian Sessional Paper, 1919, “ These documents are piihiislied 

41J., pg, 9-10. (My italics,) in the Canadian Sessional Paper, 

1919, 41J, (The italics are mine.) 
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granted on tlie sole advice of tie Canadian Govem- 
mentd 

Second, in pursuance of tie doctrine v/iici inspired 
tie drafting of iis Order in Council, Sir Robert Borden 
circulated to the British Delegations at the Peace Con- 
ference the striking memorandum of March 12, 1919, 
which was mentioned above, and in which, on behalf 
of all the Dominion Prime Ministers, he demanded 
that : 

‘ All the treaties and conventions resulting from the 
Peace Coiiferene® should be so drafted as to enable the 
Dominions to become faHies and signatcnies thereto.^ This 
procedure will give suitable recognition to the part played 
at the Peace Table by the British Commonwealth as a 
whole, and will, at the same time, record the status 
attained there by the Dominions.’ ® 

Sir Robert Borden supported this claim by arguing 
that it followed logically from the principle of ‘ equality 
of nationhood ’ adopted in the Imperial Conference 
Resolution of 1917 that in the making of the treaty 
the Dominions should stand on the same footing as 
Great Britain ox any other nation. His claim was 
formally accepted by the Peace Conference, and, because 
it was accepted, the Peace Treaty was drawn up in a 
form which allowed separate plenipotentiaries to be 
named and to sign for each of the Dominions. 

Third, as is shown above, the preamble has two parts 
that are relevant to the present point. The first, the 
opening list of the contracting parties, mentions, it is 
true, only the ‘ British Empire ’ ; but the second shows 
that ‘ His Majesty the King of the United Kingdom of 
Great Britain and Ireland, and of the British Dominions 
beyond the seas,’ has empowered six different and 
separate groups of plenipotentiaries to sign the treaty 

^ Ganadian Sessional Pape^, 1919j 
41 X 5 p. 6. 


^ C:t. pp. 193 et seqq., infra. 
^ My italics. 
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on' Ms behalf. It is plainly possible to give to this 
formula the sense that the King was a contracting 
party sis times over : oiiee for the Empire as a whole, 
and once for each of the Dominions. That is precisely 
the interpretation which Sir Robert Borden does give 
to it, and it is an interpretation that is a logical and even 
a necessary application of the general constitiitionai 
doctrine on which all his policy was based : the doctrine 
that ‘ the Crown is the supreme executive in the United 
Kingdom and in all the Dominions, but it acts on the 
advice of different ministries within jlifferent constitu- 
tional units." ^ 

This vievy moreover, is supported by the very high 
authority of Sir Cecil Hurst. Discussing the Treaty of 
Versailles and the in which it was drawn up, Sir 
Cecil uses the following language : 

‘ Something more also was wanted to secure recognition 
for the position of the Dominions than mere representa- 
tion in the Council elianiber ; a treaty indicates u|5on 
the face of it the countries between wdiieh it is concluded, 
and the plenipotentiaries through w^hom they contract. 
If the Dominions w-ere to be given wdiat they considered 
to be their just due, so7ne means must be found of indicating 
on the face of the treaty their 2Mrticipation in it, and the 
only proper \ray of doing so was through plenipotentiaries 
for whose appointment they were tliemselves responsible. 

‘ This was achieved. If you look at the Treaty of 
Versailles, the treaty by which the Allied Powders made 
peace with Germany, there you will see in the preamMe 
the names of all the Dominions and of India figuring 
among the states by whom the treaty was concluded-, and 
you will see the names of the plenixootentiaries by whom 
it w'as signed on their behalf.’ ^ 

It would tlius appear that in Sir CeciTs view even the 

^ Ca»adian Sessional Paper, 1919, discussed in Chaps. Y. and VI. , iM/j-a. 
41J., p. 6. This doctrine is further - Op. cit, pp. 70-1. (Myitalies.) 
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terms of tlie preamble of the Treaty of Versailles 
support tbe conclusion tbat the Dominions are to be 
regarded as separate contracting units enumerated in 
tbe preamble as such, and acting on a footing of 
equality with, tbe other ‘ countries between which it 
Vv^as concluded/ 

Fourth, the Treaty of Versailles was ratified by His 
Majesty the King only when it had received the separate 
approval of the Dominion Parliaments, and when, that 
approval having been obtained, the Dominion Govern- 
ments gave their definite consent. The fact is the more 
important because the British Government expressed 
their desire to ratify before the Dominion Parliaments 
had had an opportunity to consider the treaty, and the 
Colonial Secretary, Lord Milner, urged that Dominion 
Parliamentary approval was unnecessary, and that the 
signature of the Dominion delegates might be taken as 
equivalent to the tendering of adAuce to ratify. The 
Dominion Governments, however, led by Canada, re- 
jected his suggestion ; they insisted on laying the treaty 
before their respective Parliaments ; and when they had 
secured Parliamentary approval they drew up Orders 
in Council of their own advising the Crown to ratify on 
their behalf. The Canadian Order in Council runs, in 
part, as folloAvs : 

‘ Whereas at Versailles, etc. . . . 

‘ And Whereas the Senate and House of Commons of 
the Dominion of Canada have by resolution aqjproved of 
the said Treaty of Peace ; 

‘ And Whereas it is expeddent that the sakl Treaty of 
'Peace be ratified by His Majesty for and in respect of the 
Dominion of CoMaioj ; 

‘ Now therefore the Governor-General in Council, on 
the recommendation of the Secretary of State for External 
Affairs, is pleased to order and doth hereby order that 
His Majesty the King be humbly moved to approve, accept. 
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confirm, and ratify the said Treaty of Peace, for and in 
resQoect of the Dominion of Canada.'’ ^ 

The terms of the Order in Council leave no doubt that 
in the minds of the Canadian Cabinet, at least, the rati- 
fication of the treaty was effected by the Grovvn not 
only for the Empire as a whole, but also for Canada as 
a separate contracting party.^ 

Fifth, the change thus introduced into British diplo- 
matic practice hi regard to the appointment of pleni- 
potentiaries, the signing of treaties, and the giving of 
advice for their ratification, was Considered by the 
Dominion leaders to be of capital importance. ‘ For 
the first time in history,’ said General Smuts, " the 
British Dominions signed a great international instru- 
ment, not only along with the other Ministers of the 
King, but with the other Ministers of the Great Powers 
of the world.’ That, he said, constituted ' one of the 
most important landmarks in the history of the 
Empire.’® 

A responsible Prime Minister would not have used 
such language if signature of the treaty by Dominion 
delegates had been nothing but a form, alimved by 
courtesy but signifying nothing real of any kind. It 
so happens that Sir Robert Borden’s view explained 
above concerning the proper form of the treaty received 
the confirmation of the Imperial Conference in 1926 ; in 
its applications to treaty procedure his doctrine is now 
therefore the accepted constitutional doctrine to which 
all the members of the " British CommoiiAvealth ’ have 
agreed.^ But even without that conclusive confirmation, 


^ My italics. For this doenment 
and the correspondence between the 
Canadian and British Governments 
concerning ratifioationj vide Cana- 
dian Sessional Paper, 1919, 41J., pp. 
10*18. Precisely the same procedure 
was fallowed in all particulars for 
the signing and ratification of the 


later treaties of peace. 

" For a further discussion of this 
point cf. pp, 176-83, mfra. 

Speech in the Union House, 
September 8, 1919. 

^ In 1926. Cf. w/ra-j Chap. Y.jj 
pp. 168 et seqq. 
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the facts adduced above would appear to prove that the 
Dominions were, as they desired to be, separate con- 
tracting parties to the Treaty of Versailles ; that they 
were recognised to be so by their own Parliaments, by 
the British Government, and by the Governments of 
ail the other signatory Powers. The Dominion Orders 
in Council, Sir Robert Borden’s memoranda, and the 
rest, are the essential legal facts of the question at 
issue, and they all point to a conclusion that cannot 
be resisted. It may be true that the Dominions w^ere 
bound, as Sir Robert Borden says, by the signatures 
of the British delegation ; but they were bound again, 
in their own right and name, by the signatures of their 
own Dominion delegations. 

Sixth, this conclusion cannot be in any waj^ contro- 
verted by the argument mentioned above concerning 
the grouping of the signatures of the British and 
Dominion delegates in the Treaty of Versailles.^ It has 
been stated by Smith and Corbett as a general proposi- 
tion, applicable both to the Treaty of Versailles and to 
other treaties that : ‘ The object of group signature 

appears to be precisely to avoid making different parts 
of the Empire separate parties.’ ^ This would have been 
even in 1920 a somewhat extreme deduction from a 
mere formula of treaty construction, particularly in 
view^ of the memoranda by Sir Robert Borden and the 
other facts of which an account has just been given. 
But if it were tenable in 1920, it can hardly be held to 
be so to-day. For the precedent of the Kellogg Treaty 
for the Renunciation of War must henceforw'aid be 
conclusive. The signatures of the British and Dominion 
plenipotentiaries were grouped together on that treaty 
precisely as they were on the Treaty of Versailles. Yet 
no one doubted that the Dominions were separate 
signatory parties to the Kellogg Treaty. In its original 

^ Vide p. 69j nipra^ " Cmiada and IForM Folitics^ p. 120. 
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note to the Domiriioii Governments inviting them to 
sign the treaty the United States Government used 
the following language : 

' My Government has hoped from the outset of the 
present negotiations that the CTOvernmsnts of the 
Dominions and the Goveniment of India would feel dis- 
fosed. to become parties to the suggested mvti-ivar , treaty. 
It is, moreover, most gratifying to the Government of 
the United States to learn that His Majesty’s Govern- 
ments in the Dominions and the Government of India 
are so favoiirahly inclined towards the treaty for the 
renunciation of wnr which my Govefnment proposed on 
April 13, 1928, as to ivisJi to ■participate therein individually 
and as original signatories, and my Government, for its 
part, is most happy to acced.e to the suggestion contained 
in your Note to me of Maj^- 19, 1928. 

' Accordingly, I have been instructed to extend, through 
you, to His Majest3"’s Governments in Australia, New 
Zealand, and South Africa, and to the C4overnment of 
India, a cordial invitation, in the name of the Government 
of the United States,, to become original parties to the 
treaty for the renunciation of war which is now under 
consideration.’ ^ 

111 accepting this invitatioiij the South African 
Grovemment expressed ' their 'willingness to be a 
to the proposed treaty d 

111 view of this language, there can be no question 
that the grouping of tlie signatures to the Treaty of 
Versailles leaves wholly "iiiiaffected the concliisiori that 
the Dornirhons were separate parties to that treaty in 
their ovvn right and nameA^' 

^ My italics. Note to Secretary of applies to the admission of the Irish 
State for Foreign Affairs, for trans- \Free State to Membership of the 
mission to Australia, New Zealand, :League, That admission took place 
and South Afrieti, dated May 22, In 1923 without the intervention of 
1928. Vide Times, May 25_, 1928. Uhe British Government at any stage 
^ My italics. Note from Secretary oir in any way whatever, by the 
of Sty.e to United States Charge ayplication of the Irish Governmerifc 
d Affaires, June 15, 1928, Times, f eh admission, and by the fa-voiirable 
JiineJ;6j 1928. vcAe of the Assembly of the League. 

^ Nothing in the above discussion Tile application was made on, the 
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It follows from tliis conclusion — and tie point ‘ is 
sufSeiently important to justify so leiigtty a discus- 
sion — that the rights and obligations of the Dominions 
as Members of the League are rights and obligations 
which they have assumed, not by the will and action 
of the Mother Country, but each by its own individual 
choice and act. Thus in the League the Dominions are, 
in rights and obligations, the equals of the other 
Members of the League. They are not, either by the 
method of their entry or in any other way, the inferiors 
of the Mother Country, nor of any sovereign state. 
' The Dominions,' declared General Smuts in July 1919, 
“ have been well launched on their great career ; their 
status of complete nationhood has now received inter- 
national recognition, and as members of the Britannic 
League they wii-l henceforth go forward on terms of 
equal brotherhood with the other nations on the great 
paths of the world . ^ A. year or two later in the 
Imperial Conference the British Prime Minister, Mr. 
Lloyd George, used similar language : ‘ The British 
Dominions have noiv been accepted fully into the comity 
of nations by the ivhole vjorld. . . . They have achieved 
full national status, and they now stand beside the 
United Kingdom as equal partners in the dignities and 
responsibilities of the British Commonwealth.' ^ On 
another occasion General Smuts declared : ‘ A question 
has been put whether South Africa has exactly the same 
advice and the same representation on the League of 
Nations as Britain. The answer is in the a^rmative, 
absolutely and independently of Greed Britain d ® 

sole initiative of tlie Irisli G-oyern- of Ireland, vide Toynbee, op, ctA, 
meiit. Thus in every particular the pp. 53-4. 

Irish Free State stands as regards ^ Cited by Hail, The British 
its Membership of the League on an Co-iiimonwealtli of Nations, p. 338, 
identical footing with those sovereign Cmd. 1474 (1921), p. 14. {My 

states which have been admitted to italics.) 

Membership since 1920 by the will ^ In the Union House, September 
of the A,ssembly as a v/hole. For 1919; cited by Hall, ibid,, 339. 
the facts concerning the admission (Mj?- italics. ) 
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■General Smuts’ claim lias never been contested in 
tiieory by any British or foreign authority, and it has 
been upheld in practice by the consistent attitude and 
action of the League. Thus the First Assembly rejected 
a proposal for part admission of nations to the League, 
on the ground that ’ partial Membership ’ would be 
contrary to principle, since it would render Members 
unequal in their rights and duties.^ Similarly in 1928, 
in response to a request by the Government of Costa 
Rica that the Council of the League should define the 
Monroe Doctrine, the Council made at reply in which the 
following sentences occur : ' There is another point to 
which the Council ventures to draw your Government’s 
attention. The Covenant of the League forms a whole ; 
the Articles of which it is composed confer upon all the 
Members of tlie Lecigae equal obligations and equal rights d ^ 
Thus again the Fourth Assembly admitted the Irish Free 
State as a Member in her own right, upon her own applica- 
tion, without any conditions, restrictions, or limitations 
of any kind. No one has suggested that there is any 
difference of status in the League between the Irish Free 
State and any other of the Dominions. Finally, the 
Dominions have received international Mandates from 
the League, Mandates conferred upon them in a form 
which leaves no room for doubt that they are both sepa- 
rate and equal Members.® It cannot be disputed, there- 
fore, that the Dominions are equal Members of the League, 
with the same rights and obligations under the Covenant 
as the sovereign states that are its other Members.^ 

^ VkU Proceedings of tlie First and on behalf of ' the Govern’ment of 
Assembly, 1920, Min-ates of the Sixth the particular Dominion. FfdeOppen- 
Committee; also Faiichille, TroAU lieim, 4tli ed., 1928, vol. i. p. 196. 
deD./.P., 1922, tome pp. 335-6. ^ Cf. Lewis, B.T.LL., 1922-23, 

^ Telegram of the Council, dated p. 33 : ‘ As far as the League is 
September 1, 1928 : Monthly Sum- conoerned, they [the Dominions] 
mary of League of ]Srations,^Septem- have the same rights and dirties 
her 15, 1928, p. 225. (My italics.) as independent states.' Of. caIbo 

^ The Mandate in each case is ‘con- m/m, p. 310, for another important 
ferrednipon His Britannic Majesty for point. 
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Not only sc, but tbe Dominions ]ip,ve indmclixally 
a.ssumed tbese rigiits and obligations by a general con- 
tract witb all tbe otter (non-British.) Members of the 
League. Thus each Dominion has a separate individual 
responsibility towards the other Members for the loyal 
fulfilment of the obligations it has assumed ; ^ it cannot 
throw that resjionsibiiity on to the British Empire as a 
whole, nor evade its undertakings by urging that it is 
only one constituent unit of a larger group. The 
Dominions are nations, and, by their own will, have 
been recognised as such ; since they desire the rights 
and privileges of nations, they must themselves under- 
take the complete responsibility of fulfilling the duties 
which those rights and privileges entail.^ 

The Dominions, then, have been admitted, in their 
own name and right, as separate and equal Members of 
what Oppenheim has called " the organised community 
of states.' What international rights do they enjoy, 
by what international obligations are they bound, as 
the result of their admission ? 

These rights and obligations are, of course, coiTeia- 
tive functions of each other; but once again it will 
be convenient for purposes of exposition to make an 
artificial distinction between them, and to begin with a 
discussion of the rights which the Covenant confers. 

The Assembly. 

Each Dominion, like every other member of the 
League, has the right under § 4 of Article 3 of the 

^ These sentences must not be “ That the Dominions themselves 
taken to prejudge the question take this view of their individual 
whether the obligations of the responsibilities has frequently been 

nant apply as between the different sliovrn. Cf. espeeially the attitude 
members of the British Common- of Canada with regard to Article 10 
wealth inter se. That question will of the Covenant {vide pp. llI-lSj 
be discussed in another connec- infra), and the South African Kote 
tion later on. Vide infra, pp. 305 to the Ilnited States GoveAnnentj 
<2^ seqq. cited on p. il7, nfra. 
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Covenant to send its own separate delegation to the 
Assembly, and each Dominion delegation, if it desires 
to' be so, is v?-liolly independent of its ot'her British 
and Dominion colleagues. It is necessary, moreover, 
to note that this involves a most important change 
from the S 3 ^stem of representation adopted at the Peace 
Conference in Paris. In the Assembly each Dominion 
is represented solely and exclusively by its own delega- 
tion ; there is no joint panel system for the British 
Empire delegation, by which a delegate from Great 
Britain can, as at the Peace Conferonce, on occasion 
be replaced by a delegate from a Dominion. Nor is 
this change one of form alone. ‘ There is a vital dis- 
tinction,’ says Professor Keith, ‘ between the position of 
their delegates at League Assembly meetings and at 
the Peace Conference. At the latter . . . the essential 
authority rested with the British Empire delegation, 
on which the Dominions w^ere from time to time formally 
represented. . . . '\¥hen a vote was to be taken the 
only voice was that of the British Empire delegation, 
on v?hich ultimately the views of the British Govern- 
ment prevailed. ... In the Assembly the Dominions 
... do not look to the British Empire delegation to 
express the views of the Empire as a whole.’ ^ Of course, 
too, the Dominions have the right of separate vote, 
which, as will be shown later, they exercise, as they 
exercise their general rights in the Assembly, in full 
independence and without control or restraint of any 
kind. 2 


^ Kei'bh, GonMiiution^ Loacs^ and 
Administration of the Empire, pp. 49- 
50. Cf. also Toynbee, op), cit., p, 
18 n. : 'In practice, the representa- 
tion of the British Empire in the 
League was not put into commission 
between His Majesty’s GfoYernments 
in Great Britain and in the self- 
governmg Dominions and in India, 
as it had been in the Peace Con- 


ference, but was reserved for His 
MajevSty’s Government in Great 
Britain.’ It is at least doubtful 
whether under the Covenant the 
representation of the Empire could 
const! tutiona-llj' be so ‘ put into 
Commission/' while it is certain that 
the Dominions would never agree to 
such a course. 

^ Cf. infra, pp. 92-7. 
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It is wortli iiotiiig also that this independence 'and 
freedoiTi from restraint has been jealonsly gxiarded, even 
to the extent of public demonstration in the Assembly. 
At the Sixth Assembly in 1925, the British delegate 
in the First Comniittee, in discussing the subject of 
compulsory arbitration, used the following words : 

' The British Empire at the present riiorneiit was a very 
peculiar and composite political unit. It did not consist 
of one Government alone ; it consisted of a fjartnership 
of six nations standing on a footing of equality. In a 
matter which qffected the vital interests not only of 
Great Britain but of any one of these six partners, there 
had to be solidarity of action. In a matter which affected 
either the vital interests, the independence, or honour of 
any one of the six nations there must of necessity be 
unity of actioPx.’ ^ 

This statement evoked the following reply from the 
Minister of Justice in the Irish Free State Government : 

‘ Portions of that speech,’ he said, ' had been construed 
as representing the considered attitude not of one Govern- 
ment but of six to the principle of compulsory arbitration 
and to the adherence or non-adherence to the Optional 
Clause of Article 36 of the Permanent Court of Inter- 
national Justice. The speaker wished to make it clear 
that, so far as the Government of the Irish Free State 
wxas concerned, that w’-as not the position. The Govern- 
ment of the Irish Free State had not jet decided its 
attitude ’ . . J 

and he went on to explain that, unlike the British 
Government, it wms sympathetically mclinecl both to 
the principle of compulsory arbitration and to the 
Optional Clause. It is also important that the British 

^ Records of the Sixth Assenibly^ to dominate in tlie League tlie deci- 
Committee I., p. 22. sions of tiie Governments of tlie 

Dominions may be regarded as effec- 
^ Ihidu^ PXJ. 24-5, Of tills episode tively disposed of’ : Besponsihle 
Ileitli says : ' The effort, therefore, Government^ 1928, ii. p. 892, ® 
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delegate imiiiediately disclaimed all inteatioii of speaking 
for the Dominion Governments. 

A similar declaration of independence in the Assembly 
in respect of a similar matter of first-rate political im- 
portance was made, in circumstances very like those of 
the incident just described, by Mr. Michael McWhite, 
the Irish Free State delegate in the First Committee of 
the Ninth Assembly in 1928.^ 

There is also other evidence which must be noted of 
the equality of status of the Dominions in the Assembfy. 

First, their delegations are not diplomatically ac- 
credited by the King nor furnished with full powers 
prepared by the British Secretary of State for Foreign 
Affairs ; on the contrary, they act simply under the 
appointment of, and with credentials furnished by, their 
own Governments at home. Nevertheless, like all other 
delegations, they enjoy the privileges of diplomatic im- 
munity while they are on their service with the League.^ 
Second, the Dominion delegations receive instruc- 
tions as to their action in the Assembly, not from the 
British Government, nor even through the channel of 
any of its departments, but direct from their Govern- 
ments at home.® This, of course, is an indispensable 
result of the position they have claiinecl, and only con- 
tinues the practice established at the Peace Conference 
in 1919. The seven British Empire delegations in 
fact hold meetings to discuss among themselves the 
major political issues that arise, but these meetings are 
without legal significance of any kind,^ and they do not 

^ On September 21, 1928. where the constitutional convention 

* Keith, J.G.L.f 1923, p. 164. of mutual consultation is discussed. 

® This does not, of course, apply to Other groups of Powers often hold 
the Indian delegation, which receives similar private meetings among them- 
instructions from the India Office selvesduring the Assembly for disous- 
in London. But India is not a sion of the issues that arise ; e.g, the 

Dominion, and hei’ whole position in Latin-American Powers, whose' dele- 

tlie League is recognised to be gations consult each other quite as 
abnormal ^ much as do the British and Dominion 

^ Bu^cf. m/ra, pp. 144-7 and 165-8, delegations. 
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limit in any way tte ultimate liberty of tbe Dominion 
delegates or their duty to obey the instructions they 
receive from their Governmentsd 

Third, the British and Dominion delegations are not 
grouped together in the Assembly Hall or at the tables 
round which the Assembly Committees do their work. 
On the contrary, their places are arranged in alphabetical 
order among the other nations, ‘ Afrique du Sud " 
sitting next to ' Albanie,’ Canada to Chili, ‘ Nouvelle 
Zelande " to Norway, and so on. Similarly, they record 
their votes in the. Assembly, when a vote is taken by 
roli-cail, in their alphabetical order. 

Fourth, the Dominion delegations receive their full 
share of places on the Drafting and other Sub- Com- 
mittees which the Assembly Committees frequently 
set up. 

Fifth, the Dominion delegations have been accorded 
posts of honour by the Assembly on a footing of com- 
plete equality with those of other Powers. Thus their 
representatives have been elected as presidents of 
committees, vice-presidents of the Assembly, and 
members of the Presidential Bureau. There has even 
been a President of the Assembly chosen from the 
Dominion delegations — Senator Dandurand of Canada.^ 
This is the more striking since there is an unwritten 
convention in the Assembly that inasmuch as the 
Great Powers have permanent seats in the Council, no 
representative of a Great Power shall be elected Pre- 
sident ; it was never suggested that the fact that Great 
Britain was a Great Power should disqualify or in any 
way militate against the selection of a Canadian dele- 
gate to hold the highest office the Assembly has to give. 
There could be no more conclusive demonstration of 

^ For an interesting discnssion of “ At the Sixth Assembly in 
this point, vide Keith, Responsible 1925. 

1928, ii. pp. SSQ~R 
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tke fact that the independence and the eqiialit}^ of the 
Dominion delegations in the Assembly are not a sham. 

The Council. 

In virtue of paragraph 5 of Article 4 of the Covenant, 
the Dominions, being (normally) ‘ Members of the 
League not represented on the Council," have the right 
to " send a representative to sit as a member at any 
meeting of the Council during the consideration of 
matters specially affecting [their] interests." This 
right some of them have exercised en numerous occa- 
sions, when, as Mandatory Powers, they have sent 
their delegates to sit ‘ as members " of the Council for 
the consideration of questions connected with the 
Blandatory system. These precedents are of import- 
ance, because they have established the principle that 
the Dominions can have ' interests " of their own, 
separate from those which Great Britain represents. 

The Dominions have another even more important 
right under paragraph 1 of Article 4 ; the right to be 
‘ selected by the ilssembly " as non-pexmanent Members 
of the Council. It is plain from the language of para- 
graph 1 of Article 4 that they have this right, since the 
Assembly is to select ‘ in its discretion," and there is no 
indication of any kind that the Dominions are not 
equally eligible with other Members to be chosen. In 
spite of that, doubt has at various stages been expressed 
as to whether they are really eligible for election, and 
this doubt was at one time increased by language used 
by Sir Austen Chamberlain when, sitting in the Council 
as the delegate for the ‘ British Empire," he appeared 
to claim that he was speaking in the name and on 
behalf of the Empire as a whole, including the Dominions. 
How, it was asked, if the Dominions are already repre- 
sented in the Council by the British Government, can 
they claim to have another spokesman there as well 1 



LEGAL POSITION' IN THE LEAGUE OP NATIONS 89 


The Dominions themselves, however, have never had 
any doubts about the matter. At the Peace Conference 
they secured on May 6, 1919, a special written guarantee, 
in the form of a Note addressed to Sir Eobert Borden by 
Mr. Lloyd George, President Wilson, and M. Clemenceaii, 
formally concurring in their view that they would be 
eligible for election.^ Some years later, in 1926, in 
order to clear up misuiiders'tandings created by some 
words of a British delegate, the chief Canadian delegate 
to the Seventh Assembly, Sir George Foster, declared 
that the DorninAons ’’ considered that they had equal 
rights of representation in the Council and elsewhere 
with ail the other fifty-five Members of the League.'’ ^ 
To clinch his argument, and prove the point by an 
actual precedent, the Irish Free State stood as a candi- 
date for eiectidn at the same Assembly, and received 
ten votes. Finally, at the Eighth Assembly in 192'7, 
Canada stood for election, received united British 
support, and was elected to serve on the Council for a 
period of three years. This event, sa5rs Toi^iibes, 
was welcomed in Canada " as setting the final seal on 
Canada’s autonomous nationhood.’ ® 

It is important to note that a Member so elected to a 


^ This was required because the 
view had been put forward that 
since the ‘ British Empire ' was 
permanently represented on the 
Council, this should suffice. Cf. 
History of the Peace Gonference of 
FaiHs, vol. vi. p. 347 (Keith). The 
letter expressed the entire con- 
currence’ of the three statesmen in 
the view' that upon the true con- 
struction of Article 4 of the 
Covenant ti’epresentatives of the self- 
governing Dominions of the British 
Empire m&y be selected or named 
as members of the CouneiL’ Vide 
Canadian Hansard., liv. p. 89, cited 
by Hail, British Comraomoealth of 
Hations, p. 341 n. For the text of 
the Note and an account of its genesis, 
vide David Hunter Miller, The Draft- 
mg of the Oovenmit^ vol. i. p. 489. It 


will be seen that the three states- 
men vrrote- this interesting sentence : 
‘ If there were anj’- doubt, it would 
be entirely removed by the fact that 
the Articles of the Covenant are 
not subject to a narrow or technical 
construction. ’ 

“ Proceedings of the Seventh 
Assembly, September 15, 1926. Of. 
Keith, Responsible Government, 1928 
edition, p. 888 : ^ VFhat is clear is 
that the British Empire delegation, 
which has a seat on the Council, is 
expected not merely to represent the 
view of the United Kingdorn, but 
also those of the Dominions, so far 
as it is possible to ascertain them.’ 
This view i,s difficult to reconcile 
with Sir G. Fosters speech and 
Canada’s election. ^ 

2 Op. cit., p. 60. 
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non-pernianeiit seat in tlie Council is cliosen to repre- 
sent there the wishes and the interests of the Assembly 
as. a whole. Thus Canada has accepted the legal and 
constitutional position of being the chosen representa- 
tive in the Council of those Members of the League who 
have no permanent place among its ranks. 

It must be added that all that was said above concern- 
ing the full powers, instructions, etc., of the Dominion 
delegations to the Assemblj' applies equally to their 
delegates to the Council. 

The International Labour Organisation. 

The Dominions have the same position in the Inter- 
national Labour Organisation that they have in the 
League itself. They had to win it by the same kind of 
struggle in the Peace Conference as that by which they 
secured their status in the League; but their victory 
was equally complete. They are, of course, separate 
Members of the Organisation in virtue of their separate 
Membership of the League ; they have rights identical 
with those of other Members in the Annual General 
Conference and its committees ; they have pursued a 
wholly independent policy with regard to the Inter- 
national Conventions which the General Conference has 
dravfn up, both in respect of the preparation of these 
conventions by the General Conference and in respect of 
their subsequent ratification. Canada has been elected 
by the Conference to a seat on the Governing Body, of 
which Great Britain is also a Member. 

Dominion delegates to the International Labour 
Organisation, Iilce Dominion delegates to other organs 
of the League, act under the sole authority of their own 
Governments, with no full powers or credentials but 
those which their own Governments provide, and on 
instructions which they receive from their respective 
Dominion authorities at home. Though there is, of 
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course, consultation, among them, there has been no more 
tendency to ‘ group action " or voting by the British 
and Dominion delegations in the General Conference 
than there has been in the Assembly of the League. 

Technical and other General International 
Conferences held under the Auspices of the 
League. 

Since the League of Nations came into existence, the 
Council, acting as a rule on the suggestion of the 
Assembly, has siynnioned a large number of Inter- 
national Conferences of different kinds. These confer- 
ences have included the Financial Conference at 
Brussels, the Health Conference at Warsaw, the Economic 
Conference at Geneva, the Transit Conferences of Barce- 
lona and Geneva, the White Slave Conference, the 
Opium Conference, the Arms Traffic Conference, the 
Obscene Literature Conference, and many more. These 
conferences, summoned under the authority of the 
League, now include, with very few exceptions, all the 
important International Conferences that are held. By 
the international law-making conventions which they 
prepare, they are doing practically all that is now being 
done by means of conventional ‘ legislation ' to build 
up, develop, or amend the existing system of Inter- 
national Law. They are, in fact, adding to that system 
some nev7 branches of great general importance. 

In all these conferences, whether they be technical, 
political, or social, the Dominions hold the same position 
and exercise the same rights that they hold and exercise 
in the Assembly of the League. They send separate 
delegations, vihich act on their instructions from their 
ov/n Governments at home, sign as separate contract- 
ing parties the conventions that are prepared, and in 
general have a status equal to that of any other delega- 
tion taking part. 
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Technical and other Committees op the League 
OF Natioxis. 

• The Council, acting on the proposal of the Assembly 
ox of the International Conferences just mentioned, has 
from time to time created a number of Standing or 
Temporary Advisory or Technical Committees of the 
League. The functions which these committees fulfil 
in the general work of the League, and the part which 
they pkiy in preparing the conventions which the Inter- 
national Conferences subsequently adopt, are most 
important. ® 

In these committees the Dominions have had their 
full share of representation. There is no need to make 
a comprehensive list ; a few examples will suffice. In 
the Financial Committee, which irder alia controls the 
reconstruction loans issued under the ‘authority of the 
League, there is a South African ; in the Supervisory 
Commission, vhich controls the estimates for the 
budget of the League, there is a representative of 
India ; in the Temporary Mixed Commission, which 
dealt vdth disarmament and security, and which pre- 
pared the Draft Treaty of Mutual Assistance, the Arms 
Traffic Convention, and other documents, there was a 
Canadian ; in the Opium Committee there is a repre- 
sentative of India ; in the Transit Committee and the 
present Preparatory Disarmament Commission there are 
Canadians. 

Right of Separate Vote. 

Article 3 of the Covenant provides that ‘ At meetings 
of the Assembly each Member of the League shall have 
one vote ’ ; Article 4 provides that ‘ At meetings of 
the Council each Member of the League represented on 
the Council shall have one vote." 

The Dominions exercise with perfect freedom the 
right mf separate vote which they have thus acquired. 
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Wiiatsver the question under discussion, vfhether it be 
political, technical, or social, they cast their votes with 
the same independence as the other Members of the 
League.- They have, moreover, the same right of 
separate and equal vote in the General Conference and 
the Governing Body of the Iiiteinationai Labour 
Organisation, in the other International Conferences 
summoned by the League, and in the Technical and 
Advisory League Committees. 

Their policy, of course, is sometimes decided by the 
joint consul tatioi? with the other British Common- 
wealth delegations to 'which reference was made above. 
But often, too, these British Commonwealth delegations 
vote against each other, and sometimes they do so on 
matters of first-rate political importance. Thus, at the 
First Assembly,' Canada voted for the admission of 
Armenia to the League, although the British delegation 
w’ere against it ; at the Second Assembly, South Africa 
led a movement for the admission of Albania to tie 
League, although the British 'with the other Great 
Power delegations were against it — and South Africa 
was victorious ; at the same Assembly, Australia refused 
to vote for the admission of Austria, although the other 
Dominions did sb ; at the Third Assembly, as above 
recorded, Australia and the other Dominions all voted 


^ 'In the Assembly and Council 
she [Great Britain] has no formal 
means of controlling the vote of any 
Dominion. To this extent the diplo- 
matic unity of the Empire has gone 
by the board/ Smith and Corbett, 
Coynada and World Politics^ p. 112. 

^ Their admission to the League in 
their own right clearly implies that 
they are entitled to a large measure 
of independent action, so far as the 
text of the Covenant is conoerne-d. 
There is indeed no limit to this 
independence, and the only limita- 
tions that will appear in practice 
will b© those imposed by the common 
desire of Great Britain and the Do- 


minions to keep the Commonv/ealth 
together. ’ Smith and Corbett, ibid . , 
p. 125. Gf. also Toynbee, op. cit., 
|)p. 52-3: ‘If H.M.G. in Great 
Britain . . . had attempted to put 
pressure on the Governments of Indisi 
and the Dominions in order to secure 
the uniform appearance of a united 
front at Geneva, then certainly 
the multiple representation of the 
Empire might have tended to pro- 
duce a disruptive etiect ; for the 
Dominions and India would un- 
doubtedly have resented any attempt 
to restrict their rights as League 
Members by private action «»behmd 
the scenes/ 
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for tiie Norwegian motion for the intervention of the 
League to end the Greco-Turkish War, while Great 
Britain voted against it ; when at the Seventh Assembljo 
the Irish Free State stood for election to the Council, it 
was generally believed that she did not receive the vote 
of Great Britain ; at the Opium Conference of 1925-6 
there was one moment at which India was pursuing 
alone a certain policy, the Dominions were unanimously 
with the United States against her, while the British 
delegation pursued uneasily a middle path betiveen 
the two. *■ 

V/hat has been said in the preceding paragraph does 
not apply to votes given in the Assembly or the Council 
under the provisions of Article 15 of the Covenant,^ in 
&nj dispute in which Great Britain or a Dominion might 
be a party. Whether in such a case the Dominions 
would be free to cast their separate votes, or whether 
the Members of the British Commonwealth would all be 
regarded as automatically parties to the dispute, and 
their votes thus excluded from the majority or the 
unanimity required for an Assembly or a Council 
' Report,’ is a difficult and as yet an unsettled question. 
It will be discussed again in a later chapter ; ^ in the 
meantime it is only necessary to add that if they v/ere 
to be counted as automatically parties to the dispute, 
that, as Keith has rightly said, could not be regarded 
‘ as a derogation from their position.’ ® It would, 
indeed, be a very natural result of the vitally important 
political and legal bonds that still subsist between the 
Members of the British Commonwealth. 

The Dominions’ right of separate vote was one of 
the reasons urged by the United States Senate for their 
rejection of the Covenant of the League. It is interest- 
ing to note the defence which was made for it against the 

^ Q.a., Annex 1 , 5 p. 378, infra. " Vide Histort/ of the Peace Con- 

^ Cf. pp. 324 et seqq.^ infra. ference of Pari% voL vi. p. 347. 
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American senators’ arguments by tite Canadian Elinistex 
for External Affairs, Mr. Newton EoYv’ell. Speaking in. 
tli6 Canadian House of Commons on March. 16, 1920, 
he said : 

‘ No one Government in the Empire wages war, con- 
scripts men, levies taxation, and negotiates peace. In the 
British Empire half a dozen Governments exercise these 
functions. . . . As there are several self-governing 'nations 
in the British Empire, each is a Member of the League, 
and each is entitled to a voted ^ 

The Dominions, fliat is to say, must have the free 
and independent right of vote precisely because they are 
‘ self-governing nations ’ ; and the logic of the argument 
is irresistible, if the Dominions are to be Members of 
the League at all. 

Certain writers wAo attach a great importance to the 
maintenance of what is called the diplomatic unity of 
the British Empire have argued that the right of 
separate vote has no great significance, because no 
substantive decision can be taken by any organ of the 
League except by unanimity.^ The point is of doubtful 
force. 

It could be argued, on the one hand, that the 
separate vote is of all the more importance because it 
gives the right of veto. The result of this right of 
veto is that on most matters of capital importance 
within the sphere of action of the League each of the 
Dominions wmuld have in the last resort the legal right 
to paralyse the action of the League, even if Great 
Britain, ail the other Dominions, and all the foreign 
Members were unanimously against it. In this sense, 
therefore, the right of separate vote is a most serious 
matter. 

^ Ransardf March 16, 1920, pp. " R.g. Keith, OonstAfAiUon^ Admin- 
619-20. (Mxr ifcaiics.) istratioii, and Laivs of the ^riiish 

Empire, p. 51. 



96 THE BRITISH DOMINIONS IN INTERNATIONAL LAW 

On tlie other hand, tlie right of separate vote is of 
no less importance by reason of the decisions that can 
be taken by majority in the various organs of the 
Leaaiie. Under the Covenant both the Assembly and 

o ^ 

the Council have the right to make decisions of far- 
reaching effect bjf majority vote. Thus, for example, 
the ibssembly can elect new Members of the League by 
a two-thirds majority ; it can elect judges of the 
Permanent Court of International Justice and aon- 
pemiaiient Members of the Council by simple majority ; 
the Council can make decisions in respect of disputes 
irrespective of the votes of the parties, and can appoint 
committees, etc., by simple majority. Moreover, some 
of these majority decisions which appear at first sight 
to relate to questions of secondary importance may at 
times of crisis be of decisive effect. ‘Thus in 1921 a 
serious situation in Albania was solved and war averted 
principally by the sending of an impartial League Com- 
mission of Inquii}" ; the decision to send the inquiry 
was only not resisted in the Council by an interested 
Power because it would in an}'" case have been taken 
by majority vote as ' a matter of procedure " under para- 
graph 2 of Article 5 of the Covenant. Moreover, it is 
also of real importance that in all the League Technical 
and i-idvisory Committees the work is done by majority 
vote. 

But more significant still is the tacit development of * 
majority rule in the xUssembly. The Plenary Assembly 
rarety reverses the decisions which its Committees re- 
commend ; and in Committee very many .of these 
decisions are taken by majority vote. Particularly in 
the Fourth Committee, which approves the budget, 
every doubtful item is decided by majority vote ; the 
decisions taken obviously affect the general policy of 
the League ; the Plenary Assembly, ivhen it receives 
the Budget which the Comroittee recommends, virtually 
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iias the choice of accepting items which the Conuiiittee 
may have accepted by a majority, perhaps a majority 
of one, or of rejecting the budget as a whole. In fact, 
the budget is invariably accepted,- and in all probability 
it is only a matter of time before a League ' constitu- 
tional convention ’ will firmly establish this form of 
majority rule. In time the same thing may also happen 
in respect of majority decisions taken by the other Gom- 
mittees of the Assembly, while the beginnings of an 
analogous tendenc}^ can be discerned in the working of 
the General Conference of the I.L.O. and of the Tech- 
nical and other conferences which the League convenes. 

It would thus appear that from every point of view 
the right of separate vote which the Dominions exercise 
in all the organs of the League is of great and increasing 
importance. 


Rkht of Direct Contact ivith the Organs of the 
League. 

The Dominions, as Members of the League, have the 
right to communicate directly with its various organs and 
ancillary institutions — that is to say, with the Assembly, 
the Council, the Secretariat, the International Labour 
Office, the Permanent Court of International -Justice, 
and the various League Committees and Commissions. 
In the early clays of the League it was at one moment 
proposed b}^ Sir Janies Allen, formerly Minister of 
Defence in New Zealand, and a good representative of 
the more ‘ conservative " view of inter-imperial rela- 
tions which has been predominant in that Dominion, 
that this right should not be exercised, but that instead 
the Dominions ' should transmit representations through 
Britain after consultation,’ and that to this end a 
central Secretariat should be set up in London, through 

^ In fact on one occasion the full by increasing the appropriation for 
Assembly modified the Budget pro- Intellectual Co-operation in 19 ^, 
posals of the Fourth Gommittee — 

Q 
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wlxicli all tiie correspondence of tlie various Members 
of tlie Britisk CommonwealtiL witb tne League should 
be conducted^ There can he no doubt that if this 
proposal had been adopted it would have had a pro- 
found effect on the nature of Dominion participation 
in the work of the League. But it was not adopted ; 
it was refused by the other Dominions ; and the fact 
of their refusal adds much to the significance of the use 
which they have made of their right of direct contact. 
In fact, the whole of their correspondence with the 
organs of the League is conducted iij> all respects by the 
same kind of machinery and in the same way as the 
correspondence of the foreign ‘ sovereign states ’ that 
are Members of the League. 

It is of interest to note that, for the purpose of main- 
taining a closer contact with the League work in general, 
the CTOvernment of Canada has followed the example of 
a number of other foreign Members of the League, and 
has established a permanent Canadian Office in Geneva, 
with permanent officials who maintain personal liaison 
with the Secretariat and the International Labour 
Office, and who conduct or transmit their GovermiienCs 
correspondence with these organs.'^ Great Britain has 
no such office. 


The Ric4HT oe Initiative. 

Under the Enles of Procedure adopted by the 
xissembiy and the Council, every Member of the League 


^ Times, April 22, 1920, cited 

by Hall, loc. ci?-.,' p. 343. Cf. the 
attitude of Hew Zealand with regard 
to diplomatic coiTespondence with 
foreign Powers. In 1921 the New 
Zealand Government refused to corre- 
spond directly with the Government 
of the U.S.A. : vide infra, pp. 144-0, 
and Lewis, B.Y.LL., 1922, p. 38. 
For a good statement' of the New* 
Zealrmd attitude and of its difierence 
from that of the other Dominions, 


mde J. B. Condixffe, Great Britain and 
the Dominions (Harris Foundation 
Lectures, 1927), pp. 372-SL Sir 
W. Harrison Moore also records 
{iUd,^ p. 336) that certain Australian 
leaders, including Mr. Watt, saw a 
danger of disruption in a Glireet 
wire ’ for communications bet’ween 
Australia and Geneva, 

“ The first chief of this Office was 
Dr. Riddell. 
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lias the right to lay before either of them '’any matter 
■'.'.'itliin the sphere of action of the Leagae dr affecting 
the peace of the world/ ^ The same right of initiative 
also exists in respect of League Technical or Advisory 
Committees, and of General International Conferences 
held under its auspices, provided of course that the 
matter laid before a conference or committee falls within 
its proper competence. Thus the Dominions are free to 
bring up for international discussion any subject what- 
ever in which they take an interest, provided only that 
the subject is one which falls within the wide definition 
that has been quoted ; and they are free to put forward 
proposals for action by the organs of the League or b}' 
the Governments of its Members, to suggest Commissions 
of Inquiry, the making of new international conventions, 
or other measures which they feel to be required. 

This right of initiative has in fact been largely used 
by the Dominions, on technical, social, and political 
subjects, and not aiways after consultation with the 
Governments of the other Members of the British 
Commonwealth. Thus, in the early meetings of the 
Assembly, South Africa put forward constructive pro- 
posals on a great variety of subjects, and in 1920 took 
the lead in suggesting, in opposition to the publicly 
expressed desires of the British delegation, that the 
Report and Minutes of the Permanent Mandates Com- 
mission should be transmitted by the Council every 
year for discussion in the Assembly. The South African 
view prevailed, and its proposal has now become the 
established practice of the League. Similarly, in 1922, 
at the Third Assembljy New Zealand put forward a 
proposal for an inquiry into slavery in Africa, and suc- 
cessfiilly carried it through, although at the moment 
when it made its proposal and at some later stages it 


^ l'^aragrapli3of -<.irticie3andpara- contain this definition of the g.onrpe- 
graph 4 of Article 4 of the Goveiiant tenceof the Assembly and the CoimciL 
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tad no support from Great Britain ; the inquiry led 
ultimately ' to -the mating of the Slavery ConventiGn 
by the Sixtli and Seventh. Assemblies in 1925-6, in the 
negotiation of which Great Britain took the lead. At 
the Third Assembly, the Australian delegate, Sir J. 
Cook, was instructed by the Commonwealth Government 
to propose the intervention of the League of Nations in 
the Greco-Turkish War, and would no doubt have clone 
so had not the Norwegian delegation taken the initiatwe 
in doing so firstd 

But most significant and most #important of all 
uses by a Dominion of the right of initiative has 
been the action of Canada in respect of Article 10 
of the Covenant. Since Article 10 deals with the 
undertaking of each Member of the League ‘ to 
respect and preserve as against external aggression 
the territorial integrity and existing political indepen- 
dence ’’ of ail other Members, it was in post-war 
Europe the most highly political subject which could 
possibly be discussed. At the Eirst Assembly the 
Canadian delegation proposed the abrogation of Article 
10 ; at the Second and Third Assemblies they substituted 
proposals for its drastic amendment ; ultimately, at the 
Fourth Assembly in 1923 they introduced an ‘Interpre- 
tative Resolution,’ for which they secured the adhesion 
of all the Members voting except Persia, including 
all the great Powers then Members of the League. 
There were, however, a number of abstentions, but in 
spite of that fact the Resolution gave the Canadians 
adequate satisfaction, and by its substance was of vital 
interest to every loyal Member of the League. At no 
stage did Great Britain take any considerable share in the 
discussion ; at one time the Canadian delegates were in 
open conflict with a considerable section of the Assembly, 
led by France ; throughout the)’ themselves conducted 

^ Vide Sir W, Harrison Moore-j Great Britain and the Dorninions^ p. 339. 
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tlie debates and the negotiations which, led to the 
ultimate resultd 

Eight op Intebvention. 

Article 11 of the Covenant gives to evei-y Member of 
the League the right to intervene in the disputes or 
differences of other Members, and ‘ to bring to the 
attention of the Assembly or of the Council any circum- 
stance whatever affecting international relations wmich 
threatens to disturb international peace or the good 
understanding between nations upon which peace 
depends/ It is under this Article that, niaiiy disputes 
have in fact been brought before the Council, some of 
which involved a threat of war. 

The Dominions, like other Members, have this vitally 
important political right. Hone of them as yet has 
used it, and it may be doubted whether at the present 
stage of the development of their international political 
position they will do so. It is more probable that if 
they desired action under Article 11 to be taken, they 
would consult the British Government and leave the 
responsibility of action to them. That political prob- 
ability does not affect the fact of their legal right to 
take such action themselves if they desire to do so, as 
of course it is always possible that they may. 

It is, moreover, of great importance that according 
to Sir W. Harrison Moore, himself on several occasions 
an Australian delegate to the Assembl}^ the Australian 
Government came very near to exercising this right of 
intervention in 1922 in connection with the Chanak 
incident described above. He records that Mr. Hughes, 
the Australian Prime Minister, telegraphed a reply to 
Mr. Lloyd George, promising military help at Chanak 

^ Of. an aiitlioritatiye article hj edited b/^P. Munch^voL ii. pp, 453-8. 
M. Henri Bolin on Article 10 and the M. Eolin acted as rapporteur on the 
Canadian proposals in Les Origines subject for the Assembly. 
et r(Euvre de la SociM des Nations^ * 



102 THE BSITISH DOMINIONS IN INTERNATIONAL LAW 


if it stould be required, and that ‘ he then cabled to the 
Australian 'delegate at Geneva [Sir J. Cook] instructing 
h im to bring the matter before the Assembly of the 
League, then in session/ ^ In fact before Sir J. Cook 
could act upon this instruction, Dr. Nansen of Norway 
had definitely proposed the intervention of the League 
for the purpose of restoring peace between Greece and 
Turkey. Sir J. Cook therefore confined his action to 
supporting Dr. Nansen’s motion warmly. In this the 
other Dominions joined him, although the British 
delegation consistently opposed it k) the end. Had 
Sir J. Cook acted on his instructions, it would o'l course 
have been in inrtue of the right conferred upon Australia 
by Article 11. 


Eights in respect op the Permanent Court op 
International Justice, {Tide also Note on 
p. 129, infra.) 

Since the Dominions are Members of the League, they 
have the right, under paragraph 2 of Article 4 of the 
Statute of the Permanent Court of International Justice, 
to appoint ‘ national groups ’ of competent persons Vv^ho 
shall be entitled to nominate candidates for election as 
judges and deputy-judges of the Court.^ This right 
was not granted to them in the Jurists’ Draft Statute 


Great Britain and the Dor/iinions^ 
p. 3S8. Ci. S7tpra, p. 60, The full 
significance of tlie rights conferred 
bj' Article II is discussed in a special 
Report by the Council of the League, 
reprinted in Cmd. 2889 (1927). 

“ The text of Article 4 of the 
Statute of the Permanent Court of 
International Justice is as follows : 

* The members of the Court shall 
be elected by the Assembly and by 
the Council from a list of persons 
nominated by the national groups in 
the Court of Arbitration, in accord- 
ance with the following provisions : 

' In the case of Members of the 
Lsagiie of hTations not represented 


in the Permanent Court of Arbitra- 
tion, the list of candidates shall be 
drawn up by national groups 
appointed for this purpose by their 
Governments under the same condi- 
tions as those prescribed for members 
of the Permanent Court of Arbitra- 
tion by Article 44 of the Convention 
of The Hague of 1907 for the pacific 
settlement of international disputes. 

‘PTo group may nominate more 
than four persons, not more than 
two of wdiom shall be of their own 
nationality. In no case must the 
■number of candidates nominated he 
more than double the number of seata 
to he filled I 
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laid before tbe First Assemblj^ by the Coiiiicih the power 
of nominating being confined to States who were signa- 
tories to the Hague Arbitration Treaty of 1907. The 
Dominions, led by Canada, proposed amendments to 
place all Members of the League on an equal footing 
in this respect, and with British support they were 
successful d They all of them exercised this right on 
the occasion of the first election of the C'oiirt at the 
Second Assembly in 1921. The Statute of the Court 
provides that each national group may nominate not 
more than four cajididates, ‘ not more than two of whom 
shall be of their own nationality.’ But in the Doininioiis 
the question immediately arose as to what persons were 
of Dominion ‘ nationality.’ Who, for example, is a 
Canadian ‘’national’? Do all British subjects fall 
within this definition in whatever part of the Empire 
they may live ? ^ Canada decided in 1921 that for this 
purpose they do not, and even went so far as to pass 
special legislation on the subject, known as the Canadian 
Nationals Definition Act, 1921, the purpose of which, 
in Professor Keith’s v^rords, w^as to obviate any conten- 
tion that every British subject is a Canadian national.’ ^ 
There can be no doubt that by passing this legislation 
the Canadians were acting in accordance with the 
intention of paragraph 2 of Article 4 of the Statute ; 
and in fact, in making their nominations in 1921, all 
the Dominions, although they did not pass similar 
legislation, acted in accordance with the principle on 
which the Canadian Act was based."^ 


^ Tide Records of the Fh'si 
Assembly, Committee Meetings, pp. 
335 ei seqq, 

“ This raises a large question, as 
to which vide infra, pp. 217 et seqq. 

^ Constitution, Laws, and Adininis- 
t ration of the British Idrnpire^ p. 52. 

A difficult point arises out of 
Article 10 §2 of the Statute, which 
provides that if ‘ more than one 
national of the same Member of the 


League ' are elected, only the eldest 
shall be considered elected. It is 
said by Poliak {A.J.I.L., 1926, pp. 
714 et seqq. ) that many Canadian and 
other Dominion ‘ nationals ' are also 
of ‘ British Empire nationality ’ in 
International Law, and might thus be 
excluded. If Article 10 § 2 were thus 
applied, it would defeat the purpose 
of the authors of the Statute, which, 
as shown by their acceptance of the 
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It is of intexest to note that although no judge or 
deputy- judge was elected from among the Dominion 
nominees, Sir 'Eobert Borden was a serious candidate 
whose name was carefully considered before the election 
actually took place, 

It is also necessary to note that if a dispute were to 
arise in which a Dominion were a party, in which, that 
is to say, it desired to contest the case itself and not 
to leave the matter in the hands of the British Govern- 
inent, it would have the right under Article 31 of the 
Statute to nominate ‘ a judge of its p,ationality ’ to sit 
as a member of the Court for the purposes of this 
dispute. A comparison of the texts of Article 4 and 
Article 31 of the Statute,d and of the use of the word 
‘ nationality " in both, makes it plain that, since a 
Dominion has the right to make nominations under 
Article 4, it has equally the right to ‘ select or choose ’’ 
a ‘judge of its nationality’ in a dispute, provided only, 
as said before, that it decides that it is a party.’ ^ 
There can be little doubt that in a case in which a 


Dominion interest was involved, the Government of 
the Dominion concerned would nowadays decide that 
it was a party, for not to do so would stultify the 


Dominions’ amendment, waste put all 
Members of the League on an equal 
footing in this regard ; ef, pp. 360 el 
seqq. , infra. Vide also Note on p. 129, 
infra. 

^ Yidie footnote to p. i02. 

^ The text of Article 31 is as 
f oilovv"S : 

^ (i) Judgesof the nationality of each 
contesting party shall retain their 
right to sit in the case before the Court. 

‘ (ii) If the Court includes upon 
the bench a judge of the nationality 
of one of the parties only, the other 
party may select from among the 
deputy* judges a judge of its nation- 
alitj^, if there be one. If there 
should not be one, the party may 
choose a judge, preferably from 
among those persons who have been 
nominated as candidates, as provided 
in Articles 4 and 5, 


‘ (hi) If the Court includes upon 
the bench no judge of the nationality 
of the contesting parties, each of 
these may proceed to select or choose 
a judge as provided in the preceding 
paragraph. 

* (iv) Should there be several parties 
in the same interest, they shall, for 
the purpose of the preceding provi- 
sions, be reckoned as one party only. 
Any doubt upen this point is settled 
by the decision of the Court. 

^ {t) Judges selected or chosen as 
laid down in paragraphs 2 and 3 of 
this Article shall fulfil the conditions 
required by Articles 2, 16, 17, 20, 
24 of this Btatute, They shall take 
part in the decision on an equal 
footing with their colleagues/ (A. 
Eachiri, Permanent Court of Inter- 
national Justice, p. 247. ) 
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wkole policy wmch the Dominions have consistently 
pursued.^ 

In some cases, moreover, a Dominion would auto- ' 
matically be a party to a dispute, whether it desired 
to be so or not ; e.g. if a Dominion which is a Mandatory 
Power were summoned before the Court by another 
Member of the League under the. clause in its mandate 
which provides for compulsory reference of disputes to 
the Permanent Court (vide, e.g., Article 7, paragraph 2, 
of the New Zealand Mandate for Samoa). It is incon- 
ceivable that in,, such a case Great Britain would 
intervene ; New Zealand, for example, would be the 
defendant, and the sole defendant, in a dispute con- 
cerning its administration of Samoa ; and it would 
therefore have the right to nominate a ‘ judge of its 
nationality.’ 

A less straightforward case would arise in a dispute 
in which both British and Dominion interests were 
involved; but it would seem that then, under paragraph 
4 of Article 31 [q.v., p. 104, note 2), the Dominion would 
have no claim to nominate a ' judge of its nationality,’ 
if, as at present, a judge of British nationality was 
already a member of the Court. This, however, would 
not result from the fact that the Dominions were 
Members of the British Commonwealth, but merely 
from the fact that they were joint parties in the same 
cause, as different sovereign states quite often have 
been in international litigation. Their rights, in fact, 
so far as the Court was concerned, would be exactty the 
same as those of other Members of the League ; but their 
exercise of those rights would depend, as always, on 
their free political judgment in each case as it arose. 

^ As to wlietlier a Dominion can be Courtj in the Wiriibledon case against 
a party to an international dispntej, Germany heard by the Permanent 
tn'de Ohap. VII. pp. 324 , m/ra. Court of International Justice in 

- W.g, Great Britain, France, 1923. Vide Fachiih, op. cit, p. 166. 
Italy, and Japan were Joint parties, Cf. also Keith, Itespomihle C-hi^ern- 
and made a joint application to the ment, 1928 ed., ii. p. 1047. 
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The Right to hold a Mandate erom the League* 

Three DominionSj Aiistraiiaj New Zealand^ and Soutli 
Africa, are among the seven Members of the League 
whicli hold mandates from the League for the adminis- 
tration and good government of backward peoples under 
the terms of Article 22 of the Covenant. In some 
respects their rights and duties as Mandatory Powers 
furnish the most striking example of their separate and 
equal position in the Leagued 

They hold authority in the territories entrusted to 
their charge in virtue of mandates conferred upon them 
in their own name and right by the Council of the 
League, The preamble of the New Zealand mandate, 
for example, reads as follows : 

' The Council of the League of Nations. . . . 

^ Whereas the Principal Allied and Associated Powers 
agreed that, in accordance with Article 22, Part I. 
(Covenant of the League of Nations) of the said treaty, 
a Mandate should be conferred iqDon His Britannic 
Majesty to be exercised on his behalf by the Government 
of the Dominion of New Zealand to administer the 
territory aforementioned, and have proposed that the 
Mandate should be formulated in the following terms ; 
and 

' Whereas His Britannic Majesty, for and on behalf of 
the Government of the Dominion of New Zealand, has 
agreed to accept the Mandate in respect of the said 
territory and iias undertaken to exercise it on behalf of 
the League of Nations in accordance with the following 
provisions : . . . 

' Confirming the said Mandate, defines its terms as 
follows ... 

Thus New Zealand has given a pledge in her own name 

^ For a valuable aecount of the Government , 1928 edition, vol. it 
facts relating to the Dominion pp. 1049-63. 

Mandates, vide Keith, Responsible 
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to the Council, and through the Council to the Members 
of the League as a whole, that she will observe the 
terms of her mandate ; her responsibility is individual, 
accepted by her own act and deed, a direct responsi- 
bility towards all the other Members^ 

Were there any doubt on these points, it would be 
resolved by the terms of the Nauru Mandate, which 
was conferred not upon any Dominion or upon Great 
Britain, but upon the ‘ British Empire,’ with the under- 
standing that it would be administered jointly by 
Great Britain, Airstralia, and Ne-^v Zealand. 

The direct and separate responsibility of the 
Dominion Mandatory Powers towards the League is 
exemplified in every phase of the working of the 
mandate system. The Dominions, naturally, control 
their mandated -areas without any interference or control 
by the British Government ; they make their annual 
reports on their administration direct to the League, 
without previous consultation -wuth the British Colonial 
Office ; they appoint their own Dominion delegates to 
explain, defend, and amplify their Reports before the 
Permanent Mandates Commission ; their Assembly 
delegations defend their actions as mandatories when 
the Assembly discusses their Reports. Thus, wffien in 
the Third Assembly a negro delegate from Haiti criti- 
cised the action of the South African Government in 
respect of the Bondelzwarts rebellion in 1922, and 
moved a resolution on the subject, the South African 
delegation alone replied to the charges which he made, 
and from first to last conducted the whole of the case 
both ill Committee and in the Plenary Assembly, while 
the British delegation made no attempt to defend South 

^ In fact, New Zealand, true to tnde adopted by South Africa and 
hex- ‘ conservative ’ traditions, origin- Australia, the mandates were issued 
ally desired to take her mandate direct/ 1922-3, p. S3, 

through the intermediary of the For fuller details see Bovjul TaMe, 
British Government; but, says , September 1921, pp. 961-6, 

Lewis, An eonsequenee of the atti- ** 
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Africa or to share its responsibility in any way.^ Again, 
at the Eighth Assembly a New Zealand delegate alone 
spoke in ansv/er to inquiries that were made concerning 
the disturbances in Samoa in 1927A 

From every point of view, therefore, in law, in theory, 
and in practice, the three Dominion Mandatory Powers 
hold a, position of completely individual and separate 
international responsibility. It must be added that this 
responsibility lies in a sphere — the government of back- 
v'ard peoples — ^which is of great international import- 
ance at the present epoch in the higtory of Western 
civilisation. 

The above description of the mternational rights of 
the Dominions as Members of the League must now be 
completed by a brief description of their international 
obligations. These obligations may be dealt with more 
briefly, since there has so far been little practice to 
illustrate their working. 

Obligations under Article 8. 

The Dominions share with the other Members of the 
League the important obligations concerning the reduc- 
tion and limitation of national armaments contained 
in Article 8. These obligations involve an undertaking 
to participate in carrying into effect a reduction of 
armaments ‘ to the lowest point consistent with national 
safety, and the enforcement by common action of 
international obligations,’ by means of ' plans ’ (of 
course in the form of an mternational treaty) which the 
Council is to ‘ formulate . . . for the consideration and 
action of the several Governments.’ The Members 
also undertake to ‘ interchange full and frank informa- 

^ Records of the Assemhly^ 1922, the Haitian proposal. 

Plenary Meetings, pp. 38, 76, 81, 

152, 156, 160. It is %\'Orth noting " Records of the Asse7nhly, 1927, 
that ian ^Indian delegate supported Committee VI. , pp. 19, 20. 
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tion " about tbeir armaments, tbeir programmes, and 
sucb of their industries as are adaptable ' to warlike 
purposes. 

The political importance of these obligations needs 
no emphasis. Of course, in their fulfilment the Members 
of the British Commonwealth would act in consulta- 
tion with each other. Moreover, it must be remem- 
bered that for the purposes of the Disarmament Treaty 
to be made the British and Dominion forces would in 
all probability be reckoned as a single unit. This course 
was adopted at the Washington Naval Conference of 
1921, and at the Goolidge Naval Conference of 1927,^ 
and it may be expected that the same plan will be 
adopted in any general disarmament treaty that may 
be made, at least in respect of naval armaments. 

But these considerations do not affect the fact that 
the Dominions have a separate and individual responsi- 
bility for their participation in the fulfilment of Article 
8. It was for that reason that the members of the 
Temporary Mixed Commission., which considered plans 
for the application of Article 8 during the years 
1921-4, included a Canadian ; similarly the present 
Preparatory Disarmament Commission has a Canadian 
member. It is, moreover, worth while to note that at 
the so-called ‘ Goolidge Conference of 1927, at which 
naval armaments were discussed, the Dominions in- 
sisted on sending separate delegations to take part. 

Lastly, when the Irish Free State was admitted as 

^ Of. iiifra^ p. 246. Of. ako the counted as a- single force in ostimat- 
following extract from the Report ing the ratio of strength. At the 
of the Canadian delegate to the outbreak of the late war and through- 
Washington Conference : ‘ There out its course they did in fact com* 

is, it will be noticed, no express bine as a single force. . , Canadian 
provision as to the application of Parliamentary Papers, bTo. 47, 1922, 
the Treaty to the existing or future p. 23, cited bj?" Hall and Lowell, op. 
navies of the Dominions; and it is ctn, p. 631. It does not seem abso- 
a^pparent that no such provision was . lutely certain that the same principle 
necessary. From the point of view would be applied to land armies or 
of the other Powers the navies of to air forces, 
the Empire must necessarily be 
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a Member of tie League in 1923, tie Assembly Com- 
mittee, ill accordance with the regular procedure, in- 
quired into the Free State armaments exactly as they 
have inquired into those of every ‘ sovereign state ’ that 
has been admitted before or since. - 

Obligations under Article 10. 

Article 10 of the Covenant reads as follows : 

‘ The Members of the League undertake to respect and 
preserve as against external aggression the territorial 
integrity and existing political independence of all 
Members of the League. In case of any such aggression 
or in case of any threat or danger of such aggression, 
the Council shall advise upon the means by which this 
obligation shall be fulfilled.’ 

It is plain that under this Article the Dominions have 
both rights and obligations of the highest political im- 
portance. They have a right to claim the assistance of 
all the other Members of the League should their terri- 
torial integrity or their existing political independence 
be subject to attack. If they believe that there exists 
even the threat or clanger of such attack, they have 
the right to call upon the Council to make plans 
by which their safety and their territory may be pre- 
served. xAlHcI this is an absolute right ; the terms of 
the article are explicit : ‘ the Council shall advise upon 
the means by which this obligation shall be fulfilled.’ 
Since national security against aggression is plainly the 
first of national interests, the political importance of 
these rights needs no emphasis. 

Such rights as these, depending as they do on 
reciprocal undertakings among the Members of the 

Becords of the Assemhh/, Sep- regard to its military^ naval, and 
tember 10, 1923. Article i pro- air forces and armamentsd It is in 
Tides that an admitted Member pursuance of this provision that the 
must ^ accept^ such regulations as Assembly’s inquiries are made, 
ma^y be "'prescribed by the League in 
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League, involve obligations tKat are no less important. 
Tbe purpose of the Article is to prevent .changes of the 
existing territorial and political status quo by means of 
violence. But violence, aggression, if it occurs, can 
only be restrained by counter-violence, by armed 
defence ; and the obligation to participate in such 
armed defence against a violent attempt to change the 
status quo lies on every Member of the League. That 
obligation, with all the consequences it involves, the 
Dominions have voluntarily, individually, and in their 
own name accepted. Again, of coarse, the question 
of whether the obligation applies as between the 
Members of the British Commonwealth inter se must be 
reserved.^ What is clear and certain is that, vis-a-vis 
the non-British Members of the League, the Dominions 
are individually and separately bound by the under- 
takings of Article 10. 

The obligation is, of course, what Westlake called 
‘ imperfect.' It requires, that is to say, supplemental}* 
agreements at the moment of its application to make it 
efiective — agreements which it is the duty . of the 
Council to arrange. But the fact that it is ‘ imperfect ' 
does not make it any the less a binding and particularly 
solemn obligation. It was because they felt it to be so 
serious that Canada proposed the deletion, amendments 
and interpretations to which reference was made above.^ 
The Canadian G-overnment was inspired, as their spokes- 
man at the Fourth Assembly, Sir Lomer Gouin, said, 
‘ par le desir de savoir esactement ses responsabilites, 
ses obligations.' Perhaps there is no better method 
of showing the view taken of these obligations by the 
Dominions, and the serious character of the obligations 

^ Of. infra, pp, 305 et segq. and pp. wealth inter se (vide Constitution; Ad- 
338-41, Professor Keith has argued ministration^ mid Laws, pp. 48-9). 
that the obligations of Article 10 are, The argument is not whollj' satisfying, 
by tlieir very nature, a proof that the ^ For a brief account of the 
Covenant cannot apply to relations of Canadian proposals vide Toynbee, 
the Members of the British Common- op, cf^., pp- 56-8. * 
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tixemseives^ tian that of quoting the text of the resolii“ 
tion accepted by Canada at the Fourth Assembly 5 for 
■wliicJi the Boniinions and Greax Britain immiimously 
voted, and which the British Goveriimeiit 'went out of 
its way to adopt in a Meniorandiiiii to the Arbitration 
and Security Committee of the League in January 
1928 : ^ 

' The Assembly, desirous of defining the scope of the 
obligations contained in Article 10 of the Covenant so 
far as regards the points raised by the Canadian delega- 
tion., adopts the following Besoliition d 

' It is in conformity with the spirit of Article 10 that, 
in the event of the Council considering it to be its duty 
to recommend the application of military measures in 
consequence of an aggression or danger or threat of 
aggression, the Council shall be bound- to take account, 
more particularly, of the geographical situation and of 
the special conditions of each state. 

' It is for the constitutional authorities of each Member 
to decide, in reference to the obligation of preserving 
the independence and the integrity of the territory of 
Members, in what degree the Member is bound to assure 
the execution of this obligation by employment of its 
military forces. 

' The recommendation made by the Council shall be 
regarded as being of the highest importance, and shall 
be taken into consideration by all the Members of the 
League with the desire to execute their engagements in 
good faith.' ^ 

Moreover, some at least of the Dominions have recog^ 
nised the possible practical importance of these obliga- 
tions. Discussing the efiect of the Locarno Pacts in 

Vide L.N. Document 0. A. S. 10, tative discussion of the origins and 
1928, p. §6 : ^ This interpretation is history of this Eesolution and of the 
in harmony with the views of H.M.G. scope and meaning of Article 10, 
in Great Britain, who regard the see the article referred to above by 
article, while of great sanctity, as the H. Bolin, in Munch, Les Origines et 
enunciaN on of a general principle. ' VCEuvre d& la SociSte des iNalions, 

® Bor an admirable and aiithori- voL ii. pp. 433'8S. 
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tie Canadian House of Commons ii April 1928, Mr. 
Lapointe made tie followiig reference to -Article 10 : 

‘ I am free to admit that, as a Member of the League, 
Cajnada lias certain obligations, and if she is ever called 
upon to fulfil them, or if there is war in regard to anj' 
of these boundaries, Canada, must consider her obliga- 
tions as a Member of the League.’ 

It is significant fciat later in iis speech ie expressly 
repudiated tie suggestion tiat Canada must figit in 
every war in wiic.i Clreat Britain might be involved, 
and tiat ie ended by using tie following words : ^ 

' I believe that the pz'esent constitution of the British 
Commonwealth is more secure and can be- better safe- 
guarded bj>' acknowledging that ail the citizens of the 
different parts ef the Commonwealth have equal status 
and are free to look after their own affairs.’ 

Obligations undee Article 11. 

Under paragraph 2 of Article 11, tie Dominions have 
the obligation, implied by the right of intervention 
which the Article confers, not to resist a reference to 
the Assembly or the Council of the League of any dis- 
pute in vfhich they may happen to be involved, or of 
anjr circumstance affecting them which threatens to 
disturb international peace or good understanding. 

Under paragraph 1 of the same Article they have an 
implied obligation to co-operate, when there is a threat 
of war, in the ‘ action that may be deemed wise and 
effectual to safeguard the peace of nations.’ It must 
be noted that the words of this paragraph are impera- 
tive : ‘ The League shall take any action,’ etc. 

The obligation on individual Members of the League, 
therefore, although only implied, is nevertheless quite 
plainly binding. 

^ Vide Tijnes, April. 14, 1928* - F?‘de Annex L, pp. 376'7, infra. 

H 
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The nature of the action that may be required under 
this Article has recently been defined in a Eeport pre- 
pared by a special sub-committee of the Councils 
The Report shows that the obligations of Article 11 
might in practice be exceedingly effective for the pre- 
vention of war, and therefore among the most important 
which the Covenant involves. The measures indicated 
by the Committee as fadling within the meaning of 
Article 11 include, among others, the withdrawal of 
diplomatic agents from the capital of a Member threaten- 
ing w'ar, the withdrawal by the Parties to a dispute 
of troops, etc., from certain areas which the Council 
might prescribe, participation in general naval or aerial 
demonstrations, etc. The obligations of Article 11 are 
therefore a serious matter. 

Obligations under Articles 12-15, 

Under Articles 12-15^ the Members of the League 
accept a complicated series of obligations for the pacific 
settlement of their international disputes by concilia- 
tion, arbitration, or judicial settlement, and for the 
restraint of their liberty to go to war. The effect of 
the obligations is too well known to require detailed 
explanation ; it is enough for the present purpose to 
say that they allow recourse to war only in two cases, 
and that neither case can arise until methods of pacific 
settlement have been attempted for a prolonged period 
of time, and have failed to produce an agreed solution 
of the question in dispute. 

It has been said that these obligations in no way 
concern the Dominions, first because no Dominion will 
ever haAm a dispute in which it wdll be a party, as 
distinct from Great Britain ; second, because the 
obligations do not apply to the relations of Great 
Britain and the Dominions inier se ; and, third, be- 

^ Reprinted in Cmd. 2SS9 (1927). ^ Q-Pm Appendix I., pp. 377-95 infra. 
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cause in any case no Dominion has under British 
constitutional law the right to go to war.- 

Such a statement is an evident exaggeration. With 
regard to the first of the three points made, it has 
already been argued above that disputes will certainly 
arise in which Dominions will be litigants in their own 
name and right ; the other two points, which are by 
no means so obviously true as has been claimed, vrill 
be dealt with in later chapters. But whatever may be 
the limitations, if there are any, on the direct responsi- 
bility of the Dominions for the fulfilment of these 
obligations of Articles 12-15, they are limitations which 
derive exclusively from British constitutional law and 
practice, and with w^ich the non-British Members of 
the League are not concerned. These non-British 
Members have tlie right to demand that the Dominions, 
like other Members of the League, shall submit their 
international disputes, if they have any, to the Council, 
to arbitration, or to the Permanent Court ; that they 
will observe the other stipulations of the Covenant con- 
cerning the settlement of these disputes and the recom- 
mendations or verdicts that are agreed to ; and that 
they will in no case take up arms unless and until the 
conditions of Article 15 have been fulfilled. And the 
Dominions on their side, as Members of the League, 
have separate and individual obligations to ensure that 
there shall be no breach of the stipulations of Articles 
12-15, obligations that are wholly unaffected by the 
constitutional machinery by which in practice they may 
be fulfilled. 

Obligations under, Article 16. 

The same general observations apply to the obliga- 
tions of Article 16,^ under which every Member of the 
League undertakes : 

^ Q.ic, A.ppeiidix I., p. S79, infra. 
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First, to subject a Covenant-breaking state to the 
severance of all trade or financial relations and to other 
forms of boycott and blockade. 

Second, to allow and facilitate the passage through 
its territory of troops acting on behalf of the League. 

Third, to support other states acting in defence of the 
Covenant in the financial and economic measures taken 
under the Article. 

Fourth, to participate in the military measures which 
may eventually be required to restrain the aggression 
that has occurred. The obligations 1:0 furnish ‘ effec- 
tive military, naval, or air force, arising as they do from 
paragraph 5 of Article 16d are, like those of Article 10, 
‘ imperfect,’ recjuiring supplementary arrangements to 
bring them into actual operation ; but the language of 
the paragraph is none the less imperative — the Council 

reoonmiends ’ vvhat force ' the Members of the League 
skull severally contribute to the armed force to be used 
to protect the Covenant of the League ’ — and the 
highest authorities are agreed that the Article involves 
a binding if imperfect obligation to give some measure 
of military assistance, should it be required. 

The gravity of these undertakings in a Society of 
iState.s vdiere sudden aggression is still regarded as a 
serious possibility, against which nations make every 
effort to prepare, requires no emphasis. These under- 
takings the Dominions have severally and individually 
given to the non-British Members of the League. That 
the Dominions recognise the nature of these undertakings, 
and of their several responsibility in relation to them, has 
been shown by the correspondence exchanged between 
the United States Government and the Goveinments of 
the Dominions about the Kellogg Treaty for the 
Eenuiiciation of War. It had been suggested in the 

^ Paiugraph 2 in the oiiginal text ; paragraph 5 in the text as amended 
at the Second Assembly. 
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course of tliis correspondence and in tlie earlier negotia- 
tions on the KSiibject that the proposed treaty might be 
inconsistent with the fulfilment by the Hemhers of the 
League of their duties under Article 16 . On this point 
the Govermnent of South Africa wrote as follows : 

‘ In expressing their 'wiilingness to be a party to the 
proposed treaty, His Majesty’s Government in tJie Union 
of South. Africa tahe it for granted— 

^ (a) . . . 

; (h ) • . * 

' (c) That proyision will be made for rendering it quite 
clear that it is not intended that the Union of South 
Africa, by becoming a party to the proposed treaty , would 
be precluded from fulfilling, as a Member of the League 
of Nations, its obligations towards the other Members 
- thereof under the provisions of the Covenant of the 
League.’ ^ 

This use of language is most significant. In view of 
the discussions which ha,.ve taken place in recent years 
in regard to obligations involved in Article 16, it is 
relevant also to the present purpose to point out that 
they are founded on a draft of ' Sanctions ' Articles pre- 
pared by the so-called Phillimore Committee appointed 
by the British Foreign Office in 1917. This draft, dated 
March 20, 1918, reads as follows : 

' Article 2. — If, v/Iiicli may God avert, one of the 
Allied States should break the covenant contained in 
the preceding Article, this stade wdll become, ipso facto, 
at wni’ with all the other Allied States, and the latter 
agree to take and to siij)port each other in taking joiiitty 
and severally all such measures — ^military, naval, financial, 
and economic — as will best avail for restraining the breach 
of covenant. Such financial and economic measures shall 
include severance of all relations of trade and finance 
with the subjects of the covenant-breaking state, pro- 
hibition against the subjects of the Allied States entering 

^ Vide Times, June 16, i92S : cited 'by Wheeler Bennett, RenwnciatiGn of 
War, ij, 133. ^ ‘ ■ 
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into any relations witii tlie subjects of the coYeiiant- 
breaking . state, and tbe j)revention, -so far as possible, 
of tlie subjects of the coYenant-breaking state from 
having any commercial or financial intercourse vdtli the 
subjects of any other state vdiether party to this Con- 
vention or not. 

' For the purpose of this Article, the Allied States shall 
detain any ship or goods belonging to any of the subjects 
of the covenant-breaking state or coming from or 
destined for aii}^ person residing in the territory of such 
state, and shall take any other similar steps which shall 
be necessaiy for the same purpose. ^ 

‘ Such of the x^llied States (if any) as cannot make an 
effective contribution of military or naval force shall 
at the least take the other measures indicated in this 
Article.' 

The comment made by the PhillimoTe Committee on 
this draft is as follows : 

* Article 2 contains the sanction proposed. We have 
desired to make it as weighty as xcossible. We have, 
therefore, made it unanimous and automatic, and one 
to which each state must contribute its force without 
waiting for the others, but we have also recognised that 
some states may not be able to make, at any rate in 
certain cases, an effective contribution of military or 
naval force. Y/e have accordingly provided that such 
states shall at the least take the financial, economic, and 
other measures indicated in the Article.' 

The draft, strengthened in certain respects, was in- 
serted into the Draft Covenant prepared by the British 
delegation to the Peace Conference, and dated January 
20, 19192 It was on the basis of Articles 12-14 of 
chapter ii. of this Draft Covenant that Article 16 was 
prepared. These facts make the obligations of Article 
16 of particular sanctity and importance to the Members 

^ These documents are all pub- ami W07M Settlement, 'pMtiiL, pji. 
iished in the third volume of Pt-ay et seqq. Also in B.' H, Miller, op, 
Starmard Baker, Woodroiv Tfilso-n ck. ^ vol. pp, S et segq. 
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of the British Gonimoiiwealtli which have since become 
Members of the League. 

Obligations under Articles 18 and 20. 

Article 18 provides that ‘ Every treaty or inter- 
national engagement entered into hereafter by any 
Member of the League shall be forthwith registered 
with the Secretariat, and shall as .soon as possible be 
published by it.’ 

The Dominions have already on a large number of 
occasions carriecV out their duty under this provision, 
and have done so in their own name and right. Thus 
the Governments of Canada, Australia, South Africa, 
and of the Irish Free State have registered all their own 
ratifications of the conventions drawn up by the Inter- 
national Labour Organisation ; ^ the famous Flalibut 
Treaty of 1923 between Canada and the United States 
was registered by the Canadian Government acting 
alone ; and many other examples could be cited. The 
fact of the effective fulfilment of this obligation by the 
Dominions on a number of occasions is of evident im- 
portance in the consideration of Dominion status in 
International Law, and in particular in relation to 
their acquisition of the right to make international 
treaties.^ 

Lender Article 20 the Members of the League agree 
• never to enter into engagements inconsistent with the 
Covenant, and to procure release from any of their 
previously existing obligations which may be incon- 
sistent with its terms. No case has yet arisen in which 
these provisions have come into practical application. 

Obligations under Articles 23 and 2 i . 

These two Articles provide a constitutional basis, if 
the phrase may be allowed, for the general inter- 

^ Of. infra-y pp. 179-81. " Cf. infra, pp. 183 et 
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national co-operation of the Members of the League in 
the technical, economic, social, and other analogous 
spheres. Article 23 deals with such matters as Labour 
Conditions, the Treatment of Native Populations, the 
IrYhite Slave Traffic, the Traffic in Drugs, the Traffic in 
Arms and Ammunition, Transit and the Equitable Treat- 
ment of Commerce, and the Prevention and Control of 
Disease. Article 24 deals with International Bureaux 
and Commissions existing or to be created. It is under 
these Articles that many of the technical and other 
conferences referred to above have bes-n summoned and 
held, and that the technical and other organisations and 
commissions have been established. The Dominions 
have played their full part in the varied and widespread 
international co-operation which has thus been brought 
about, and, as was shown above, have done so as wholly 
separate units and in their owm name and rightd 


Obligations under Article 6. 

Article 6 deals in general with the organisation of 
the Secretariat of the League, and it provides that 
the expenses of the League ‘ shall be borne by the 
Members of the League in the proportion decided by 
the Assembly.’ - 

It is important that for all purposes connected with 
the allocation of expenses the Dominions have been 
treated in all respects in the same way as the other 
Members of the League. No modification of any kind 
was made or even suggested in their respective contri- 
butions on the ground of their connection with the 
British Empire. A change from the original basis of 
allocation adopted in the Covenant in 1919 was made 
by the Second Assembly ; this change was strenuously 

^ Of. mpra, pp. 90-2. by the Second Assembly^ September 

^ Arafridment to Article 6 adopted 1921. 
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urged and supported by tie . Domiaioiis. For iuter- 
national '' taxation ' purposes, tierefore, tie. Dominions 
have in practice as in theory estaiblisied rights and 
duties equal to those of other Members of the League. 

It should also be noted that in their choice of per- 
sonnel for the Secretariat and the International Labour 
Office, both the Secretary- General of the League and 
the Director of the International Labour Office have 
always held that citizens of the Dominions must not 
be counted as citizens of Great Britain, but that the 
Dominions are 8»ntitled as separate Members to their 
own quota of places on the staff. The point is one 
both of theoretical interest and of practical importance 
in the -working of the League. 


Such are the rights and obligations of the Dominions 
as Members of the League of Nations. What measure 
of personality in International La-w can they be said 
to confer '? Are the Dominions persons of Inter- 
national Law at all Have they a real ‘ status ’ of 
their own or not ? 

It may be convenient to begin the discussion of these 
questions wdth a definition of status, and to borro-w that 
definition from M. Eolin, -whose general doctrine about 
the personality of the Dominions wall be considered 
later- : 

‘ Le Statut des Dominions n’est pas autre chose qne 
leur etat et ieur capacite en droit public et en droit 
international.’ ^ 

Add to this definition that of legal ‘ personality ’ in 
general given by Sir P. Pollock : 

‘ Persons are the subjects of rights and duties ; and 
as the subject of a right, a person is the object of the 

» Vide E.D.l., 3i-d Ser., vol. iv, (1923), p. 197. 
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correlative duty, and conversely ... *4 ferson is such 
. . . hecaiise rights and dvMes are ascribed to him. The 
person is the' legal subject or substance of which right.s 
and duties are attributes.’ ^ 

These definitions together bring out the points on 
which it is necessary here to fix attention : the actual 
capacity of the Dominions to exercise rights and to be 
bound by obligations ; the fact that ' rights and duties 
are ascribed ’ to them ; and the efiective recognition of 
that capacity, of these rights and duties, first in British 
constitutional law and practice, second by the great 
majority of, if not by all, the states which are the 
subjects of International Law. 

These definitions, taken wdth the facts given above 
about the position of the Dominions in the League of 
Nations, would seem to indicate an inevitable answer 
to the question whether the Dominions have any per- 
sonality in International Law. This conclusion is that 
they have such personality, and have it in a most im- 
portant measure. But before that conclusion is sup- 
ported by further argument, it may be useful to cite 
the opinions of some of the authorities who have already 
written on the subject. For the most part these 
opinions are not developed in any detailed exposition, 
but they have none the less their full value as the 
judgment of their respective authors. 

Oppenheim : 

‘ Without doubt, therefore, the admission of these four 
self-governing Dominions to the League of Nations gives 
them a position in International Law. . . . But the place 
of the self-governing Dominions within the Family of 
Nations at present defies exact definition, since they 
enjoy a special position, corresponding to their special 
status within the British Empire.’ ^ 

^ First BooJ: of Jurisprudence, pp. - International Law, vol L (3rd 
liO-U.« (MyitaiicB.) ‘ ed., 1920), 94a, 946, 
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A. Pearce Higgins : 

' That the self-governing Dominions, have acquired, 
something of an international personality by reason nf 
their Membership of the League of Nations seems clear, 
blit how much is not so evident. They are treated as 
independent in their relations to the business of the 
League, but for other purposes thej^ would appear only 
to have made good a claim to be consulted on important 
matters affecting the whole of the British Empire, while 
each Dominion is consulted as regards matters of special 
imjjort to itself® 

A. Berriedale Keith : 

' In the League of Nations . . , the Dominions and 
India have actually received a measure of international 
personality alongside of the British Empire. . . . In all 
matters arising out of the League compact they deal as 
independent units. ... In respect of Membership of the 
League the Dominions and India have a special status 
which may justly be termed international. But this 
status is confined to League matters, although the future 
alone can decide how far it extends. . . T “ 

M, M. Lewis : 

' As far as the League is ooiieerned, they have the 
same, rights and duties as independent States, , . . The 
Dominions have acquired a definite international status., 
the real difficulty being to define the nature of such 
status.’ ^ 

Lewis also speaks of 'the individual international per- 
sonality of each of the Dominions/' ^ 

Faiichiile : 

' Appelees a participer directenient a Telaboration et a 
la signature d’un acte de haute politique interiiationale 
et introduites dans la famiile orgaiiisee des nations, ii 

^ HalFs International Laii\ Stli " ./. (7. L., November 1923, p. 165. 

ed., by A. Pearce Higgins, 1924, ^ H. 1922-3, pp. 32-3. 

p, 35. " ^ Ihid,^ p. SL * 
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parait difficile de mettre en doiffie que ces dependanees 
de la Grande Bretagne doirent etre desormais qiialifiees 
de personnes 'de droit international.’ ^ 

M. Henri Eolin, in an elaborate and most ingenious 
argument, denies that the entry of the Dominions into 
the League of Nations has efiected ‘ iiii chaiigement 
essentiel ’ in their status. He admits that the other 
Members of the League ont reconnu a quatre Dominions 
la quaiite d'etats/ but he denies that in British consti- 
tutional law they have secured effective recognition 
for any international rights ; and he concludes : 

‘ On se trouve en presence d’une fiction conventionelie, 
liniitee a rohjet poursuivi par ie pacte de la Soci4te des 
Nations.’ ^ 

Rolin’s constitutional doctrine will be dealt with in 
detail in another connection later on.® Apart from 
him, it will be seen that ail the authoritative writers 
who have been quoted are agreed that in virtue of the 
Dominions’ Membership of the League of Nations they 
have now a definite status or personality in Inter- 
national Law. They would appear also to agree that 
this personality is at least commensurate with the 
rights and obligations of their Membership, the indefi- 
niteiiess of its extent arising largely from the fact that 
at the time when these writers formed their opinions it 
seemed to them uncertain how important, relatively to 
the other rights and obligations of International Law, 
the rights and obligations of the Covenant would in 
practice be. None of them except Eolin, not even 
that great authority A. B. Keith, questions that this 
Dominion status has received effective recognition in 

Tra-Ue de Droit mternatwnal de Legislation conviKtrie^ 3rd Ser., 
'piiblic, tome partie, 1922, voL ir., 1923, '^'Le' Statut des 

p. 221. Dominionsd p. 223. 

Eev%e de Droit infernational et ^ Of. pp. 188-9.1, infra. 
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British, constitutional law;^ also they all clearly and 
definitely hold that it has received eSective inter- 
national recognition from the great bod}' of sovereign 
states. On this latter point even Bolin goes so far 
as to say that the other Members of the League have 
recognised that the Dominions have ‘la qualite d''etats.’ 
In other words, all these writers except Eoliii agree 
that the Dominions' capacity for international rights 
and obligations within the framework of the League of 
Nations has been effectively recognised both in British 
public laiv and in* International Law, and that therefore 
their legal status in the Society of States is at least to 
that extent clearly and finally established. 

It seems plain, wfith deference to Rolin, and sub- 
ject to his special argument, w'hich wall be dealt with 
later on, that these conclusions cannot really be re- 
sisted. The Dominions have the numerous and im- 
portant international rights and obligations described 
above. They have exercised these rights and fulfilled 
these obligations in a vigorous and independent maimer 
for nine years. For the whole of that period, upon 
hundreds of different occasions, they have had the 
effective recognition of the British Government for 
their international position. Not only so, but in public 
pronouncements by statesmen in office, in resolutions 
of the Imperial Conference, a.nd especial!}' in the Report 
of the Imperial Conference adopted in 1926, they have 
had at least as formal a recognition of their neiv posi- 
tion as has been given to most of the important con- 
stitutional changes made in British institutions in 
modern times. In a community w'here constitutional 
law is modified in its application by constitutional 
practice so readily and so rapidly as it is in all 

, For a more extended discussion ■sponsible Government^ 1928 edition, 
)>y Keith of Dominion Membership voL ii. pp. 882-93. 
in the League of Kations, vide' Re- 
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Biitisli countries, it is surely impossible to deny tliat 
tbe practice of tie last nine years constitutes effec- 
tive recognition. Moreover, it is inconceivable that 
any British. Government could ever in the future 
seek to take away or to dimmish these interna- 
tional rights which the Dominions have exercised 
for so considerable and so momentous a period of 
time. This being so, it is straining language to the 
breaking point to say, as Rolm says, that, so far as 
British constitutional law is concerned, their inter- 
national position rests upon a fiction.'' If we are really 
in the presence of a fiction (which is not clear), ^ that 
fiction lies rather in the historic formulge of British 
constitutional phraseology on which M. Eolin largely 
rests his case. And those formute cannot prevail 
against the declarations and the practice of the last 
nine years. It must therefore be concluded that effec- 
tive constitutional recognition of the separate Member- 
ship of the Dominions in the League has taken place. 

To that British constitutional recognition has been 
added the international recognition in a solemn legal 
instrument of the forty-nine foreign 'sovereign states’ 
that have accepted the Covenant of the League. This 
recognition, again, has been confirmed and consolidated 
by nine years of incessant and creative practice in the 
institutions of Geneva. Since this is so, there can 
surely be no doubt that, in accordance with the defini- 
tions of legal personality given by Eolin and Pollock, 
and in the full measure of the rights and obliga.tioD.s of 
Membership of the League of Nations, the Dominions 
are persons of International Law. 

Some authors, admitting this conclusion, go even 
further and maintain that the admission of the Dominions 
to the League involves their recognition as virtually full 

^ €f. i-nfra^ pp. 188-91. 
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*' sovereign states.’ Oppenlieim, be it noted, did not 
say this. Writing in 1920, before tie practice of suc- 
ceeding years bad clarified tie situation, ie expressly 
said that their admitted status in the League did not 
necessarily mean a vital change in their international 
position outside tie League. Fauchille, however, went 
a good deal further. ‘ L’admission d’un organisme 
dans la Societe des Nations,’ he says, ’ eiitraine sa recon- 
naissance comme etat, puisque les pouvoirs qui sont 
confies aux Mernbres de la Societe des Nations impii- 
cj^uent qii’ils out, “non pas seulement la iouissance. mais 
encore I’exercice des droits d’un etat.’ Fauchille, in 
other words, maintains that the Dominions, by virtue 
of their admission to the League, have become complete 
persons of International Law, with full rights in all 
its various departments. Rolin supports Fauchille to 
the extent of saying that the other non-British Members 
of the League have recognised in the Dominions ‘ la 
quaiite d’etats.’ And so far as this, indeed, it is possible 
and perhaps necessary to accept Fauchille’s doctrine. 
For it may well be argued that a Government which 
has agreed to receive a Dominion as an equal Member 
of the League has thereby debarred itself from refusing 
to recognise the exercise by that Dominion of any other 
right ill International Law which it may choose to claim. 
To such an argument there is no obvious answer.^ 

But that is only one side of the question. Before it 
can be agreed that the Dominions have full rights not 
only in the legal system v.’hich the Covenant has 
created amongst the Members of the League, but in 
the whole sphere of International Law in general, it 
must be shown that M. Rolin’s second condition has 
been fulfilled ; that, in addition to the international 
recognition of foreign Pmvers, effective recognition of 
Dominion capacity for these general rights of Interna- 

^ Of. Chap, V. , pp. 205-6, hifra. 
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tional Law lias been accorded in Britisb constitutionai 
practice. -And several of our writers empliatically deny 
tliat any such, recognition in British jiractice has yet 
been given. Pearce Higgins does so plainiy in the 
passage quoted above.^ Keith roimdl,y asserts that 
their status 'is confined to League matters.'" Lewis 
expresses a little philosophic doubt.® Rolin is insistent 
that the ' fiction ’ of their status is limited ' a I'objet 
poiirsuivi par le pacte.'' - 

This view, in its substance, will be contested on other 
grounds in the succeeding chapter. Kut for the present 
^lurpose it is necessary to admit that these authors are 
at least so far right, that the admission of the Dominions 
to the League does not in itself imply the recognition 
in British constitutional practice of any international 
rights to the Dominions beyond those which result 
from the Covenant of the League. The effect of the 
admission of the Dominions to the League mmj extend 
beyond the limits of the Covenant and into the sphere 
of International Laav in general, but it can only do so 
when those who control British constitutional practice 
have made plain beyond dispute their intention that it 
shall. 

It must be agreed, then, that the international status 
of the Dominions which results from their admission to 
the League is limited, as Rolin says, to the purposes 
for -wmch the Covenant was made. But what are those 
purposes ? Do they not cover all the vital inter- 
national relations of the vast majority of the Members 
of the Society of States 1 Do they not cover their rela- 
tions in matters of peace and war, security for their 
territorial integrity and political independence, the 
peaceful settlement of all their international disputes, 
their joint co-operation for the promotion of their 

^ \ ide. p. 123* Vide supra, ibid, 

^ Vide sup'm^ ibid. ■ Vide supra, p, 124. 
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common social, teclinical, and ecoiiomic interests, tlieir 
joint action for the extension and codificadion of the 
rules of International Law — above all, tiie political and 
constitutional developineiit of the permanent institii-' 
tions of ' tlie organised Family of Nations ' ? In all 
this vast domain of international relationship the 
Dominions have separate and individual rights and 
obligations. They have, therefore, as the result of 
their admission to the League — and this conclusion 
can be stated without doubt or hesitation — a measure 
of legal personahty in International Law of wide extent 
and capital importance. 

NOTE TO CHAPTEE IV 

The points discussed on pa^ges 102-5, and especially on 
page 103, note 4, were debated on March 19, 1929, in the 
League of Nations Committee of Jurists for the Eevisioii of 
the Statute of the Permanent Court of International Justice. 
On that occasion the British Member of the Committee 
made a most important declaration, reported as follows in 
the Times of March 20, 1929 : — 

' Sir Cecil Hurst reopened the question of 'uhetlier, under 
the Statute, Dominions forming part of the British Empire 
were entitled to claim that Judges of their nationality should 
sit on the Bench for questions in which they were concerned. 
Sir Cecil Hurst held that both the Statute and the Constitution 
of the British Empire left no room for doubt that tlie 
Dominions had this right, and that this right was not exhaiisted 
by the presence of a British Judge.’ 

This authoritative statement, made oflicialL’" in an inter- 
nationai conference, strongiv supports the aiguiiieiit in the 
text above. The point vcas in fact left unsettled by the 
Jurists’ Committee, as it exceeded the mandate the^:" had 
received from the Assembly, 

In the same discussion the United States Member of the 
Committee, Mr. Eliliii Boot, himself an ex-Secretary of State, 
made an equally important declaration. He ' reminded the 
Committee that the United States had alreaiy recognised a 
separate national peTsonality for various integral parts of the 
British Empire, in exchanging diplomatic rei)reseiitatives 
with Oaiiada and the Irish Free State.’ 

I 



GHAPTEE V 


THE INTERNATIONAL JURIDICAL SITUATION OF 
THE DOMINIONS IN THE GENERAL SPHERE 
OF- INTERNATIONAL LAW 

In tiie consicleration of the international juridical 
situation of the Dominions in respect of the general 
sphere of International Law outside the scope of the 
League of Nations, there is one document that all 
authorities will agree to be of principal importance — 
the Eeport of the Inter-Imperial Eelations Committee 
of the Imperial Conference of 1926, a Committee which 
has often since been spoken of by the name of its chair- 
man, Lord Balfour. This document, which was not 
only adopted unanimously by the full Imperial Con- 
ference itself, but which was subsequently approved by 
the Parliaments of all the Dominions, has, it will be 
argued later, settled mairf questions and laid a solid 
basis for future growth. There v^ere many questions 
for it to settle, because, prior to its publication, the 
political and constitutional events described in Chapter 
III. were interpreted in very different wavs by different 
schools of thought. Some authorities, as has been 
shown above, held that the position accorded to the 
Dominions at the Peace Conference made them at once 
and in all respects the equals of other nations ; while 
o'fcher authorities held that, except for their rights and 
duties as Members of the League of Nations, their 
iaternational status was unaffected in any way. 

Thus, on the one side. General Smuts had declared : 

130 
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' Inhere in the past British Ministers could have acted 
for the Dominions in respect of foreign affairs, in future 
iniiiisters of the Union will act for the Union. The change 
■IS a far-reaching one, which will alter the tvhole basis of 
Hie British Errqyire. . . . We have received a position of 
absolute ecjiiahty and freedom, not only among the other 
states of the Envpire, bid among the other uatious of tke 
■world d * 

SiinilarljA Mr. Hughes^ the Prime Minister of Australia^ 
tad declared about the saixie time : 

^ By this recognition ’ (invoived in separate representa-- 
tion at the Peace Conference) 'Australia became a nation, 
and entered the fo/mhly of nations on a footing of equality d ^ 

These declarations by Dominion Prime Ministers^ wto 
were themselveS;^ be it rememberect actually engaged 
in the Peace Conference negotiations^ are remarkably 
categorical and plain. 

On the other side, Keith had expressed himself in 
terms no less categorical than those of CTeneral Smuts 
and Mr. Pliigtes. Writing in 1923, he analysed the 
claim put forimrd by General Smuts, and argued that, 
if it were accepted : 

^ It would follow that there wmild be a real and funda- 
mental change in the constitution of the Empire since 
the Armistice ' 

(as, indeed, General Smuts tad claimed there was), 

' and that no treaty arrangement could be entered into 
affecting any autonomous part of the Empire without 
the deliberate action of the Government of that part. 
A further deduction is that each cmtoiiomous part of the 
Empire is capable of exercising, in independence of the 
other parts, the treaty-power as regards itself! ^ 

^ Debate in the Union Parliament - Hamard, Australia, September 
on the ratification ox the Treat}?" of 10, 1019, pp. 12, 169. (My italics.) 
Versailles, September 1919. Cited 

b}" Keith, J.C.Zv, vol. v., November ® J.G.L., voL November 1923, 
1923, p. 161. (My italics.) P* ® 
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Keitii denied that any of these changes had in 
fact taken place : ‘ Internationally/ he said, the pro- 
ceedings of the Peace Conference, and in particular 
the Dominica signatures of the peace treaties, were 
" indifferent,’ ^ and he concluded : ' That internationally, 
apart from League of Nations proceedings, the Dominions 
have no status apart from the Empire seems clear.’ ^ 
Keith is supported by Pearce Higgins, who in 1924 
wrote thus ; 

‘ For the general purposes of International Law, except 
for League of Nations proceedings, it is not believed 
that any one of the self-governing Dominions possesses 
international personality apart from the whole of the 
Empire.’ ® 

The conflict of interpretation and, opinion prior to 
the Imperial Conference Eeport of 1926 was therefore 
clear and sharp, and it is against the background of 
this conflict that the Report itself, and its effect upon 
the international status of the Dominions, must be 
considered. 


As with the Covenant, so with the Eeport of 1926, 
there are some preliminary points -which require dis- 
cussion before the concrete questions of Dominion 
status can be taken up. 

These points relate to the legal and constitutional 
nature and importance of the Report. Why w'as the 
Report ever drawn up ? What was the purpose of 
those who drafted it, and the purpose of the Imperial 
Conference in adopting their draft ? What is its char- 
acter as a constitutional iiis'Druiiieiit ? What will be 
its practical effect on the constitutional practice of the 
British Commonwealth 1 

^ Yol. V., November 1923, ^ Hall's International Law, Stli 

p. 164. e:i., by A. Pearce Pliggins, 1924, 

167. p. 35. 
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Tlie answer to tlie fust of these questions, why the 
Keport was drawn up, is to be found in a speech made 
by General Hertzog, the Prime Minister o! South Africa, 
on May 28, 1926, It was Gfeiieral Hertzog who, together 
with the representatives of Ireland, demarided that the 
item of Inter-Imperial Eelatioiis should be placed on 
the agenda of the Conference : it was he who pressed 
throughout for the adoption of a constitutional state- 
ment such as that which the Report contains ; and 
on May 28, 1926, he thus esplained his reasons for 
doing so : 

' General Hertzog said that uncertainty about the 
actual status of the Rormnions in relation to foreign 
countries upis leading to repeated friction, and it was 
necessary to have the position cleared up. His view" 
was that a declaration should be iriacle to foreign nations 
on the point, a declaration wdiicii w/oiild necessarily 
emanate from Lonclcn. The nations were saying to the 
D'orninions : 

' ''You want us to act in such and such a way, but 
do not forget that we as a friencily state cannot treat 
with you as 3:^011 wrant 11s to do, because w^e have no 
official indication of wdiat jmiir position is, and only when 
we receive such an indication can we treat 3W1 as an 
international independent state/’ 

' " Unless,” added General Hertzog, '' our status is 
aekiiovvledged hy foreign nations, we simply do not exist 
as aliation.” 

' General Hertzog’s point is that, as things are, there 
is a great source of suspicion, not onU in South Africa, 
but in the other Dominions, " that the Doiiiinions are 
ill danger of losing certain of their rights. If that fear 
is not taken av/ay it wdll lead in coiniDarativeb/ few' years 
to the destruction of the Emxaire.” ’ ^ 

CTeneral Hertzog siipiilemented this speech with 

^ In the South African House of Assembly. Renorted in the Times of 
May XI9, 1926, 
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another, made at the opening of the Iinperial Conference 
itself, which must also he quoted : 

‘ iSoutli Africa,’ he said, ‘ is anxious to possess that 
will [to live in the Empire] , . . . but that can be assured 
for the future onlj^ if she can be made to feel implicit 
faith in her full and free nationhood upon the basis of 
equality with every other member of the Cornrnonv'eaith. 
That implicit faith she does not possess to-day, but she 
will possess it the moment her independent national 
status lias ceased to be a matter of dispute and has 
become internationally recognised. I hope, therefore, 
that this question of the status of the Dominions, which 
concerns their owm communities no less than the world 
at large, will receive due consideration by this 
Conference.’ ^ 

The purpose, then, of the Report, _ in the eyes of 
those who desired its preparation, was to secure " inter- 
national recognition ” for the ‘ independent national 
status ’ of the Dominions. By this they did not mean 
the severance of their connection with the British 
Empire, nor their recognition as ‘ full sovereign states." 
On the contrary, General Hertzog spoke repeatedly of 
their ‘ vdll to live in the Empire," and of their connec- 
tion with the Empire as a connection which they 
‘ assumed to constitute a relationship that will last." ® 
But they wanted international recognition of a national 
status which would give them, although they remamed 
within the Empire, rights which they could freely 
exercise on their own behalf in their relations with 
foreign states. That and nothmg less was the purpose 
of the statesmen who placed the item of Inter-Tmperial 
Relations on the agenda of the Imperial Conference. 
For this reason it is particularly significant that those 
same statesmen should have subsequently expressed 
their fullest satisfaction with the terms of the Report. 

Imperial Conference, '1926. Proceedings. Cmd. 2769, p. 25. 
Appen^^oes to the .Summary of “ Gmd. 2769, p. 24, 
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Snell being tlie purpose of tlie Eeport^ wliat is its 
character as a constitutional mstmment '? . 

There were not wanting thosej of course, who claimed 
that the Report had wrought a total revolution in the 
nature of the British Commonwealth. M. Tieiinaii 
Roos, for example, who represents advanced iNationalist 
thought in the Union of South Africa, declared that the 
Report removed the necessity for secession, since it 
opened the way to sovereign independeiice v/ithin the 
Empired Others have held that, on the contrary, it 
means no real Cirange at all, since it does no more than 
codify and confirm constitutional changes which had 
already taken place. This was the view put forward 
by General Smuts, ^ and no less emphatically by the 
Prime Minister of Canada, Mr. Mackenzie King : 

' Long before my departure for the Imperial Confer- 
ence/ said Mr. Mackenzie King, M believed that Canada 
was an aiitononious country within the British Empire 
... in no wsuj subordinate to other parts of the Empire 
in its domestic or external affairs. ... If it is true that 
the Imperial Conference, so far as the constitutional 
position of Great Britain and the Dominions is con- 
cerned, has established nothing new, it is equally true 
that it has given a new force and a new significance to 
the position. This position now bears the imprimatur of 
an Imperial Conference unanimously expressing the 
opinion of ail the parts of the British Empire concerning 
the fiiiidamental principles on wliicli the Empire is 
founded. . . . That categorically ends the long struggle 
for independent responsible government and the recog- 
nition of the nationlioGcl of all the Dominions. That 
marks a new era in the regulation of Imperial xjroblems, 
whether they relate to the relations of the different parts 
of the Empire among themselves, or to their relations 
with foreign countries.' ^ 

^ Cited b\' Ueitli, A. G. A. , Eebruary ® Speech at Toronto, February 

1927, Srd Ser., voL ix., 4, 1927. Cited by Lavoie, Bsmie 

p. 85. generale de Droit international public, 

" Ibid, Alar cli "April, 1927, p> 207.^ 
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TMs declaration may be supported by a second, 
made by anotber distinguished Canadian statesman. 
Speaking in London on June 14, 1927, Sir Robert 
Borden said : ' The Report has usefully crystallised in 
terms the effect of existing conventions applicable to 
all the Dominions, but vfhich in some comiminities 
at least were imperfectly understood, or not fully 
realised.'" ^ 

The answer to the question whether the Report went 
beyond existing practice, or whether it merely con- 
firmed and codified certain constitutional conventions 
v'hich the British Governments had previously accepted, 
must depend on the view that is taken of the facts of 
history described in Chapter III. But General Smuts, 
Mr. Mackenzie King, and Sir Robert Borden are a trio of 
imposing v, fitnesses as to what that view should be. 
Their joint authority gives strong gToiind for holding 
that the importance of the Report lay not in new prin- 
ciples which it introduced, but in the formal recognition, 
confirmation, and perhaps elaboration of conventions 
founded on the principles accepted in 1917 and 1919. 
The Report, in other words, was rather epoch-marking 
than epoch- niaking.’ It gave a neiv force and new 
sig'nificance to rights, and, above all, to international 
rights, which the Dominions had previously begun to 
exercise.^ 

To say that is not to diminish the practical import- 
ance or the practical effect of the Report. Its practical 
effect was to lay a solid constitutional foundation in 
British public law for the general international legal 
rights Yvhich the Dominions will henceforward exercise. 

^ Journal of the July . . . Like klagna Carta tlie Report 

I927f p. 206. professes rather to declare the 

“ Cf. also H. B. Hall: “For the ancient eustoiii of the last few years, 
most part the K-eport sums up than to draft a new constitution 
constitutional principles and arrange- for the British Conimonw^ealthJ, 
ments already more or less clearly Briiish Commonwealih of BJitions^ 
estahlishetl by existing precedents, Lowell and Hall. 1927, pp. 591-6, 
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It is true, of course, that before tliese risbts can be iDiit 
into practical application executive or legislative action 
by tbe Dominion Governments or Parliaments is re- 
quired. Tile Imperial Conference is not a legislative, 
nor even an executive body, and its Deport, therefore, 
can have neither legislative nor executive effect. Before 
a Dominion legation can be set up, formal ‘ advice ’ by 
the Dominion Cabinet to the King, and a vote of rnoney 
by the Dominion Parliament, are clearly needed. What 
the Eeport did was to establish in British public law the 
constitutional rigj.t of the DoiTiiriion C4overnmeiits or 
Parliaments to take such decisions or to make such 
votes, if they desire to do so. There is no need to 
emphasise the importance of Vvhat it thus accomplishecl. 
Definitions were quoted above from high authorities 
to the effect that*' status or personality " in Interna tionai 
Law consists in the capacity to exercise rights or to be 
bound by obligations, but that to be effective such 
capacity must have received recognition, first, in 
national constitutional law and practice, and secondly, 
by the great maiority, if not by all, the states 
which are the subjects of International Law.’- The 
Dominions, as General Hertzog argued, could not con- 
fidently or satisfactority claim international legal or 
diplomatic rights unless their title to do so had been 
put beyond all question by some formal recognition in 
British constitutional law. That service the Eeport of 
1926 has rendered to the Dominions, and it must 
therefore be regarded as a document of first-rate 
constitutional importance. 

It may seem strange to Continental critics that such 
a claim should be made for a simple Eeport of only 
eighteen printed pages, prepared by a sub-committee 
of the Imperial Conference and adopted by the Plenary 
Conference v-ithout change of any kind. Had its 

^ Gi. supra, pp. 121-2. 
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contents been entirely new in principle and detail, its 
antliority perhaps would not have been the same. But 
since it primarily declared accepted, though admittedly 
incipient, practice, its force within its scope is scarcely 
less than that of formal statute law. It is a solemn 
declaration of the constitutional rules which the auto- 
nomous Governments of the British Commonwealth are 
now unanimously resolved to follow. It will bind 
their action in the future in the sense that none of them 
will ever dream of trying to override the rules or prin- 
ciples which it contains. Thus it litrs confirmed the 
change in constitutional law which had previously 
begun, and by its formal public recognition of their 
existence it has given a firm foundation in British 
public law to those international rights of the Dominions 
with which it deals. Moreover, it must be remembered 
that the adoption of the Report by the Imperial Con- 
ference was, after all, quite as solemn a way of estab- 
lishing new constitutional practices as the procedure by 
which responsible government was first granted to the 
Dominions, or as that by which the Imperial Conference 
was set up.^ It cannot be denied, indeed, that the 
Report is as important and decisive a constitutional 
document as the despatch to the Governor of the Colonies 
in Canada by which the Durham policy was carried out. 

It follows from what has just been said that the 
Dominions are now effectively entitled in British con- 
stitutional law to that status in general International 
Law w’-hich the Report allow^s them. Wh.at is this 
status in general International Law ? What inter- 
national rights, in addition to those conferred upon 
them by the Covenant of the League, do they enjoy? 
By what international obligations are they bound ? 

^ Cl. discussion of constitutional conventions in British public law in^- 
Cliap. pp. 2-7, 
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The General Positioh op the Dominions in the 
System op the British Commonwealth. 

It is necessary to begin tbe discussion of these rights 
and duties by a brief consideration of the basic prin- 
ciples on which the Report p'as founded. These prin- 
ciples govern all its terms, and finally determine the 
general nature of the constitutional position which the 
Dominions will henceforward be recognised to hold in 
the system of the British Commonwealth. 

After a formal introductory section consisting of a 
single paragraph, the Report opens with a. definition of 
this position. It says that Great Britain and the 
Dominions constitute ‘ a group of self-governing coni- 
munities/ whose ‘ position and mutual relation may be 
readily defined/ ' They are,’ it continues in italics, 

‘ autonomous cornmmiities witlnn the British Empire, equal 
in status, in no way siibordAnate one to another in any 
aspect of their domestic or external affairs, though united 
by a common allegiance to the Crown and freely associated 
as members of the British Ooimnomoealth of Nations.’ ^ 

This definition, it must be noted, contains a number 
of different points : 

First, Great Britain and the Dominions constitute 
a ‘ group " described as ' the British Commonwealth of 
Nations.’ 

Second, the Members of this group are " freely asso- 
ciated,’ hut are also ‘ united by a common allegiance to 
the Crown.’ 

Third, the Members of this group, so united, are also 
‘ within the British Empire.’ 

Fourth, they are ’ equal in status, in no way sub- 
ordinate one to another in aspect of their domestic 
or external affairs.’ 

^ Section II. of the Keport, entitled 14. Eor the text of the Report, vide 
'Status of Great Britain and the Appendix II. j pp. 385 e;' 

Dominions^ Cmd, 2768 (1926), p. 
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Eacli of these points is most important in its different 
way. Tlie- first three of them, howeyer, will require 
eonsideration, not in this chapter hut in Chapter VI., 
when the nature of the legal and coiistitiitioiia] links 
between the Members of the British Commonvfealth 
will be discussed. In this chapter, where the status of 
the Dominions in the general sphere of International 
Lavv is to be dealt with, it is the fourth element in the 
definition to y’hich attention must be turned. 

It is in the expression of this fourth point, moreover, 
that the most important words in tlTe whole Eeport 
are used. These y/ords contain the fundamental and 
ch/iiainic principle on which every other section of the 
Eeport has been based. Without them, the document 
would not make sense. They are the constitutional 
recognition without reservation of aiiy kind of the 
‘ equality of status ’ of the Dominions, and of equality 
of status carried to its utmost logical extent.-^ 

It is true that Keith appears to doubt the real 
importance of these words. In an analysis of the 
Eeport made in 1927 he categorically concludes that, 
in spite of the definition now being discussed, ‘ it is 
niisleacliiig to talk of complete equality ’ between Great 
Britain and the Dominions.” It is consistent with 
that coiicliisioii that in his analysis he should minimise 
the general effect of every part of the Report. But 
with deference to so great an authority, it appears 
to be impossible to accept Keith’s conclusion. The 
plain language of the italicised definition adopted hj 


Cf. Hall, British GoririiGn wealth 
of Nations, Lowell and Kail, i927i 
p. 615 : ' Tile Balfour Beport carries 
to its logical conclusion the doctrine 
of equality of status in relation to 
the Grown set forth in the Borden 
rneinoiwiidum of 1919.’ 

‘ J.G.L.j February 1927, Srd Ser.j 
voh ix...,.part i, p. 86. The leader 


of the Conservative Opposition in 
the Canadian House of Commons, 
Mr. Bennett, has made several 
speeches in which he has used similar 
language, e.g. \ ' Equality of status 
was a high-sounding phrase, but it 
could not properly represent the 
existing position, and he deprecated 
the continued use of wrong nomen- 
clature,’ Times ^ May SO, 1928, 
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the full Imperial Conference is against him. C4reat 
Bntfdn and the Dominions, it says, are ‘ equ?.! in status, 
in no way subordinate one to another in any aspect of 
their domestic or external affairs.’ Nor does that cate- 
gorical statement stand alone. The succeeding para- 
graphs of Section ii. of the Report support it by a 
number of additional propositions as clear and as 
precise as the definition itself, and even more far- 
reaching in their implications. Thus we read : Every 
self-governing member of the Empire is now the master 
of its destiny. *Infact, if not in form, it is subject to no 
convpuhion- ivliatever/ ^ And again ; ‘ Every Dominion 
is now, and must always remain, the sole judge of the 
nature and exteiit of its co-operation ’ with the other Mem- 
bers of the CominoBwealth.^ Einailjq in the last para- 
graph of this Section ii. the Committee, summarising 
the discussion in which these sentences appear, say 
this : ‘ Equality of status, so far as Britain and the 
Dominions are concerned, is thus the root principle 
governing our inter-imperial relations.’ ^ This, indeed, 
is the very essence of the ‘ political theory ’ which the 
Committee state, and which in the succeeding sections 
of the Report they have ' endeavoured to apply to our 
common needs.’ ^ It is this ‘root principle ’ of equality 
of status that governs all the terms of the Report, and 
it is with that principle continually in mind that its 
succeeding sections must be discussed. 

Only a part of one section of the Report will be dealt 
with in the present 'chapter. Sectioii iv., for example, 
is entitled Relations between the various parts of the 
British Empire,’ and it treats of the position of 
Governor-General, the operation of Dominion legisla- 
tion, and so on ; while it has an important indirect effect 

^ Gmd. 2768 (1926), p. 14. (The italics are mine.) 

Ibid,, p, 15 ; vid& p. 387, infra,. 
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on tke international status of the Dominions, it never- 
theless falls within the scope of Chapter VI. Sections 
Vj. and VII., relating to the ' System of Comnranication 
and Consultation ’ between different Members of the 
British Commonwealth; and to ' PartiGiilar Aspects of 
Foreign Eelations discussed bj/ the Committee,’ are 
political rather than legal or constitutional in character.^ 
Section v., entitled ‘Eelations v/ith Foreign Countries,’ 
contains some points which are still obscure or contro- 
versial, and which wdli, therefore, more conveniently 
be kept for discussion in Chapter VII. *It is to the more 
straightforward parts of Section v. that attention will 
here be given. 

Section v. is in substance, and indeed in form as well, 
a continuance of the work done by the Imperial Con- 
ference of 1923 on the subject of the relations of the 
self-governing parts of the Empire with foreign countries. 
In 1923 discussion had been confined to the single topic 
of the ‘ negotiation, signature, and ratification of 
treaties ’ with foreign Powers, but on that topic a most 
important Eesolution had been adopted.'^ Again, in 
1926, the longest and perhaps the most notable sub- 
section of Section v. of the Imperial Conference Eeport 
is concerned with ‘ Procedure in relation to Treaties.’ 
This sub-section amplifies and clarifies the principles 
laid down in the Eesolution of 1923 in respect of treaties, 
and applies them to all the questions that may arise 
concerning the power of the Dominions to make treaties . 
for themselves, or to participate in general treaties 
with the other Members of the British Comiiioii'wealth. 
The remaining sub-sections of Section at are concerned, 
in the Avoids of the Balfour Committee, with ‘ the pos- 
sibility of applying the principles underlying the Treaty 

- But vide infra, pp. 283-8. Cmd. 2768(1926), p. 20 ;videp, 392n. j 

^ This Resolution is quoted in iifra. 
full in footnote to Section y,. 
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Resolution of the 1923 Conference to uievtters arising 
in the conduct of foreign affairs generally/ and with 
eonsidexmg whether these principles ' could not be 
applied with advantage in a wdder sphere.’ 

It will be convenient, however, and it will also make 
for greater clearness, to consider the Resolution of 1923 
and Section v. of the Report of 1926 together rather 
than apart. It will also be convenient not to follow 
rigidly the order of discussion in the Report, but to 
take first the more general principles laid clown, and 
afterw^ards their cfetailed application to specific rights. 


Genbbal Conduct of Foreign Policy. 

Sub-section (c) of Section v. of the Report is entitled 
' General Conduct of Foreign Policy.’ It consists of a 
single paragraph' of print, twenty-three lines long, but 
it contains some propositions of wdde general import- 
ance and one sentence of startling frankness. 

First, it recognises hi plain terms that ’’ practically 
all the Dominions are engaged to some extent and some 
to a considerable extent in the conduct of foreign 
relations.’ “ It goes on to state that ’ the governing 
consideration underlying all discussions of this problem 
must be that neither Great Britain nor the Dommions 
could be committed to the acceptance of active obliga- 
tions, except with the definite assent of their owm 
Governments.’ ® Then it says that the principle of 
Sub-section (a), concerning the negotiation of treaties, 
which will be discussed shortly,'* and which may be 
summarised in the phrase ‘ adequate prior consulta- 
tion,’ might ‘ usefully be accepted as a guide by the 
Governments concerned in future in all negotiations 
affecting foreign relations falling within their respective 
spheres.’ ° 

^ Cind. 276S (1926), p. 25. Vide infra^ pp. 165-8. 

" Ibid., p. 21. ■ Cmd. 2768 (1926), p. 26. 

p. 26, 
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These sentences, taken together with the rest of 
Section y., appear to establish clearly two principles 
generally applicable to the whole conduct of foreign 
policy by Great Britain and the Dominions. 

The first is that the Dominions have the right to 
start negotiations with foreign Powers on their own 
initiative and on any subject which they deem to ‘ fail 
within their respective spheres.’ This right is subject 
to the new ‘ constitutional convention ’ now recognised, 
which imposes the duty of prior " consultation,’ in 
virtue of which the Governments of «he other Members 
of the British Commonwealth must be informed before 
negotiations are actualh/ begun, and must be given the 
opportunity to participate in the negotiations if they 
so desire.^ But this convention, the practical applica- 
tion of which, as wdil later on appear, is still in some 
respects obscure, in no way overrides the right of the 
Dominions to start negotiations w’ith foreign Powders 
Gil any subject, commercial, technical, or political, on 
which they feel negotiations to be required. It is rele- 
vant to point out that the existence of this right had 
been formally disputed by a Dominion Government as 
recently as 1921. The question whether New Zealand 
had the right to enter into separate and direct negotia- 
tions wdth the U.S.A. arose in that year, and in a letter 
to the American Consular Agent the Acting Prime 
Minister of Neiv Zealand then clechired as folimvs : 

‘ The Dominion of New Zealand does not assume 
aiithoritj- to communicate directlj- with the Government 
of the United States or of anj* country other than Great 
Britain, and it is an invariable rule that communications 
from any foreign country to the Government of New 
Zealand must be in the form of communications to the 
Government of Great Britain,’ etc.^ 

J Of. pp. 160-85 infra. 1921. In 1924 Professor Keith 

" Letter of Sir F. Beii, July 8 , wrote as follows: ^Tlie [Bominion] 
1921 j cited in Koimcf Pajife, December Governments ... in diplomatio 
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rnakmg of a treaty, the settlement of an international 
dispute, the conclusion of aii administrative agreement, 
or mere!}’ an exchange of vievv"s. The importance of 
this right in giving the Dominions international ‘ status ’ 
needs no emphasis. 

The second principle laid dovm by the sentences 
above is that neither Great Brit am nor a Dominion can 
be cononiitted in any negotiation, whether the negotia- 
tion be for a treaty or for any other purpose, to the 
acceptance of active obligations without its own con- 
sent. The priricipie, of course, was not formulated for 
the first time in the Eeport of 1926 ; the Prime Minister 
of Great Britain, Mr. Baldwin, had declared it in the 
plainest terms in the Imperial Conference of 1923, when 
in Ms opening statement to that Conference he said ; 
‘ We stand here on an equal footing, and no Govern- 
ment present in this Chamber can bind the rest." ^ It 
is perhaps of most impoitance in its application to the 
making of international treaties, and it will therefore 
require further exaiiiination when the .subject of treaties 

negotiations must act tlirougli the interchange of diplomats betoveen. 
Imperial Government or its diplo- us, we must do it tlirougli the British 
matic representatives.' Vide Con- xbrnbassador. In doing so, we are 
Admirdstration, and Laivs not dealing ‘•vvith the Government of 
of ike British Bnvpire, p. 5i n., It Great Britain, but through the 
may also be noted that the right of Ambassador solely for, and under 
the Dominion Governinents to nego- the instructions of, the Government 
tiate with foreign Pov/ers is not of Australia-.' Lowell and Hall, op. 
dependent in any wat" on the cii., 1927, P- 588. 
establishment of Domini on Legations. 

A. Lawrence Lowell has written : ^ Imperial Conference, 1923. 

Hi we [the U.S.A.] wish to deal Appendices to the Summary of 
with Australia alonej there being no Proceedings, Cmd. 1918 (i92%«!, p. IL. 



146 THS BRITISH DOMINIONS IN INTERNATIONAL LAW 

is discussed. But it is also significant that it should be 
so clearly .stated in Sub-section (c) of Section v. in con- 
nection with, foreign policy as a whole, and that there 
should be express provision that Great Britain should 
not be committed by a Dominion vdthout the specific 
consent of the British Government, just as no Dominion 
can be committed by Great Britain. This, no doubt, 
is a necessary consecjuence of the right of the Dominions 
to initiate negotiations of any kind with foreign Powers, 
but the detailed statement that equality between Great 
Britain and the Dominions in this respect must ' work 
both ways ’ is not without importance. 

These two principles or rights, first to initiate any 
kind of international negotiation, second to be bound 
by no active international obligation' without specific 
and previous consent, are rights which follow’ as a 
necessary consequence from the ‘ root principle ' of 
equality of status discussed above. But the plain and 
categorical recognition which they are given in Sub- 
section (c) of Section v., and their application there to the 
‘ general conduct of foreign policy," are most important 
in the consideration of the international status which 
the Dominions have acquired, iiiid the significance of 
that recognition and that application is increased by the 
remarkable sentence with which Sub-section (c) begins : 
‘It was frankly recognised," this sentence runs, ‘that in 
this sphere [‘'conduct of foreign affairs generally"], as in 
the sphere of defence, the major share of responsibility 
rests now’ and must for some time continue to rest, wdth 
His Majesty’s Government in Great Britain." ^ This 
language shows how great has been the revolution both 
in practice and opinion since tke speech which kir. 
Asquith made on the conduct of foreign policy to the 
Imperial Conference of 1911.^ It show’s, too, that the 

^ Cmd. 2768 (1926), p. 26. (The italics are mine.) " Cf. Bwpra, p. 5L 
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Governments of tiie British. Cominonwealtli to-daj* 
do not Ignore the prospect that the part played by the 
Dominions in the life and politics of the international 
Society of States vdil rapidly increase, and that the day 
can even be envisaged when the "hiiajor share of respon- 
sibility ' for foreign policy may pass from the hands of 
Great Britain to those of the Dominions overseas. 

The Right of Legation. 

Another important landmark in the development 
of the international status of the Dominions is the 
recognition in the Report of their right to enter into 
separate diplomatic intercourse with foreign powers if 
they so desire. That recognition is contained in Sub- 
section (g) of Section v., entitled Channel of Com- 
munication between Dominion Governments and 
Foreign Governments.’ 

It may be said that this recognition is again nothing 
new, but is merely the formal confirmation of a right 
that had been granted to the Dominions years before. 
It is true that in 1920 the British Government had 
agreed to the establishment of a separate Canadian 
legation in Washington. It is true that this had been 
claimed by some authorities to set a precedent on which 
any Dominion would in future have the right to act. 
Thus Duncan Hall had argued that this precedent 
created a general rule, and he supported his conten- 
tion by urging that the international status already 
accorded to them in the Peace Conference and in the 
League of Nations had in itself given them ‘ a constitu- 
tional right to separate diplomatic representation.’ ^ 
Likewise Levns had declared : ' It may safely be 

asserted that they [the Dominions] have secured a con- 
stitutional right to separate diplomatic representation.’ ^ 

^ British GommommaUli of Nations^ pp, 253*9. 

“ B. r,LL., 1922-3, p. 36“ 
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FaiicMlIe also appears to reacli tlie same conclusion,- 
indeed, would seem to be involved in his con- 
tention that tlie admission of tne Dominions to t'lie 
League amounts to tlieir recognition as equals of 
‘sovereign states/'^ It is also true that, acting on 
tlie precedent of tlie agreement made b]/ the British 
Government voith Canada in 1920, the Irish Free State, 
with the co-operation of the British Government, had done 
in 1924 v.Fat Canada had not yet done, and had set up a 
Free State legation in Washington ; and- that no respon- 
sible person either in Great Britain or in any Dominion 
had made any suggestion that this action was improper 
or wrong. 

But in spite of these facts and opinions, the position 
with regard to the Dominion right of .legation was by 
no means clear before the Eeport of 1926. The state- 
ment made by Mr. Boiiar Law in the British Blouse of 
Commons in 1920 coneerning the agreement with Canada 
showed that the British Government intended that the 
diplomatic intercourse established between Canada and 
the United States of America should differ in various 
V7ays from the diplomatic intercourse of the United States 
with other Powers. The Canadian Minister was to be 
‘ accredited by His Majesty to the President, on the advice 
of Ms Canadian Ministers ’ ; he was to be ‘ at all times 
the ordinary channel of comiminication vdth the United 
States in matters of purely Canadian concern, acting 
upon instructions from, and reporting direct to, the 
Canadian Government." But : ‘ In the absence of the 
British ambassador, the Canadian Minister will take 
charge of the whole Embassy, of the representation of 
Imperial as well as Canadian interests.’ Moreover, Mr. 
Bonar Law further declared ; ‘ This new arrangement 
will not denote any departure, either on the part of the 

^ Vide Droit mternational public, tome i., partiej p. 33. 

Vide su 2 :>ra, p. 127, 
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British, Government or of rhe Canadian 
from the -principle of the diplomatic unity 


Governriient, 
of the British 


Empire/ ^ 

It could no doubt be argued that Mr. Boiiar Lav's 
tvords aljGiit ‘ the diploma tic unity of the Briti,sh 
Empire ' tvere of no practical importance, that they 
were a phrase designed to comfort the uneasy Im- 
perialists of the British House of Cominons. But his 
words about ‘ the whole Embassy were not a phrase : 
on the contrary, the arrangement that the Canadian 
Minister might replace the British ambassador was a 


most important one. Keith arg-aed from it in 1924 


that the Canadian Minister would have spoken even 
on purely Canadian matters not as the mere representrx- 
tive of Canada, but as the representative of the Empire 
specially selecte.d on grounds of knowledge to deal vfith 
a special branch of Imperial interests ’ ; ^ and elsewhere 
Keith declared that the Canadian Minister, had he been 
appointed, could only have concluded a treaty with the 
United States with the assent of the Imperial Govern- 
ment, however eschasively it [the treaty] might interest 
Canada alone.'' ^ Keith, perhaps, went too far, but it is 
plain that the. arrangement of 1920 did not constitute a 
clear and -anequivocal establishment of the Dominions" 
right to send, at their discretion, normal clipiomatic 
missions to foreign capitals, nor was the Irish action of 
1924 finally conclusive. 

All doubts about the point, hov^ever, were sw^ept 
away by S'lib-section (e) of Section v. of the Report of 
1926. In that Sub-section the Committee note, as a 


‘ development of special interest ’ since 1923, the 
appointment of a ‘ minister plenipotentiary to represent 
the interests of the Irish Free State in Washington 


Vide Hansard, May 10, 1920. p. 4G. 

~ The Qonstit'iition^ Administration^ ^ J. G.L . , x'^ovember 1923, 3rd Ser. , 
and Laws of the Empire (1924), yoI. v., part iw, p. 167, 
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. . . now about to be foilo-wed by tbe appointment of 
a diplomatic lepresentative of Canada.’ They tlien go 
on to use these words : 

‘ In cases other than those vAere Dominion M inisters 
loere accredited to the heads of foreign states, it was agreed 
to be very desirable that the existing diplomatic channels 
should continue to be used, as between the Dominion 
Governments and foreign Governments, in matters of 
general and political concern.’ ^ 

The words in italics show that the Imperial Con- 
ference held that the Dominions sho-ifid henceforward 
be recognised to have the right, so far as British con- 
stitutional law and practice were concerned, to estab- 
lish their own separate diplomatic missions in any 
foreign capitals they chose. It is only where they do 
not establish such missions that it is said to be desirable 
that in political questions Dominion Governments 
should act, not through their own agents, but through 
the existing diplomatic missions of Great Britain. 
There is thus an unequivocal recognition in the Report 
of the right of the Dominions to send missions where 
they will, and it was in pursuance of this right that the 
Canadian Government announced their decision in 
1928 to add to their legation in Washington other 
legations in Paris and Tokyo. Similarly, the Irish Free 
State Government have announced their intention of 
establishing a legation in Paris. Of these new legations 
only that of Canada in Paris has so far been set up.^ 
Moreover, these missions are to be normal diplo- 
matic missions of the ordinary kind. They are to be 
accredited by the King, of course, since he is the head 
of the Dominion Governments ; but in accrediting them 
he will act on the exclusive advice of his Dominion 

^ Cmd, 2768 (1926), pp. 26-7. (My facts and documents concerning 
italics.) Dominion Legations, vide Toynbee, 

^ For a useful aunimary of tlie an, pp. 64-7L' 
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Ministers.^ Furtlier, tie arrangement of 1920, that a 
Dominion Minister miglit replace a Bririsli ambassador, 
lias disappeared into tbe limbo of the past. This 
arrangenient was never approved by Mr. Mackenzie 
King, the present Prime Minister of Canada ; ^ be 
pertinently asked wbere tke autliority of recall would 
reside if the Minister appointed by one Britisli country 
and representing all tie otiers made a mistake,'’ ^ it is 
indeed plain that tie double control of tie Canadian 
Minister would iave opened tie way to possible friction 
between tie British and Canadian Governments ; tie 
Australian Govermnent equally objected to it; it vioiild 
iave been, to say tie least, difficult to work where there 
were two Dominion missions in a single capital as there 
are to-day m Washington ; it would be wholly unwork- 
able if there were more than two ; and it has now been 
dropped.® Lest there should be any cpaestion of its 
revival, the Canadian Government in their Privy Council 
Minute deciding to establish the legation inserted a 
special paragraph pointing out that it was ‘ not in con- 
templation to adopt the provision of the agreement 
effected in 1920, that whereby the Canadian Minister 
was to be a member of the British Embassy and to have 
charge, in the absence of the ambassador, of the Em- 
bassy.’ ® This settled the question for good and all. 

Keith, -writing in 1927, still showed a certain disposi- 
tion to hold that the right which the Dominions have 


^ Keith, however, says that the 
Eeport of 1926 has made no differ- 
ence to the rule that ' no diplomatist 
can be accredited to any foi'eign 
Power save by the King acting by 
the advice of the Imperial Cvovern- 
ment/' Be-sponsihle 192S 

ed. , voL ii. p, 1233, cf. pp. 19.1-3, 
infra. 

For the reason, sa 5 -s Hall, that 
' Mr. King was critical of the 1921 
tendency toward ... a unitary 
foreign polic^F. . . . He had the 
Ohanak incident and the Lausanne 


Treaty fresh in his mind/' Vide 
Lo%Yell and Hall, 1927, p. 60S. 

- Times, June 13, 1928. 

Keith, Responsible Government, 
1928 ed., vol. ii. p, 894. 

^ Of. Keith, J.aL., February 
1927, p- 87. 

^ For text of the correspondence 
between the British, Irish, Canadian, 
and U.S. Governments on the 
est^lhli9hment of the Dominion 
legations, see Lo’well and Hall, 
Gjx ciL, pp. 652-6, 



162 THE BEITISH BOMINIOHS IN INTERNATIONAL LAW 

acquired difiers from tiie normal riglit of legation. 
Tims he said : 

‘ The Conference, it is clear, did not in the slightest 
desire that foreign states should reciprocate by accredit- 
ing Ministers to Ottawa, Dublin, or Canberra.’ ^ 

In 1928 lie wrote again : 

‘ ISFotliing whatever was agreed to secure diplomatic 
representation of any foreign country, save the United 
States, in the Dominions.’ ^ 

To this point it is sufficient answer tp recall that later 
in 1927 the United States accredited Ministers both to 
Ottawa and Dublin, and that in 1928 the French 
Government accredited a Minister to Ottawa, 

Nor does the procedure adopted by the United States 
Governnient and the diplomatic corps in Washington 
with regard to the Doininion missions in any way sup- 
port Keith’s view. On the contrary, the normal pro- 
cedure of diplomatic intercourse has been applied in 
every v'ay. The Canadian and Irish Ministers have 
both been accorded full recognition by the diplomatic 
corps at Washington, and occupy their ov^n separate 
places in the order of precedence.® It may be added 
as a point of particular interest that when United States 
Ministers were appointed to Ottawa and Dublin, they 
presented their credentials direct to the Governors- 
General of Canada and the Irish Free State, in their 
capacity as representatives of the King.^ There would 
thus appear to be nothing to distinguish the diplomatic 
intercourse of the Dominions in its form from that of 
ordinary sovereign states. 

Keith is on sounder ground in thinking that there is 
not likely to be a rapid increase in the number of 

^ O'. i . 5 February 1927, p. 88. ^ Irish Parliarnmtary Debates^ 

" If.ep7'esentafwe Government, 1928 February 22, p. 736, Department of 
ed., ii. p. 1234. State Press Eelease, June 1, 1927. 

^ Lowell and Hall (1927)> p. 605. Cited by Hall, ihkl 
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Dominion missions in tlie early future. Sueli missions 
will be created, only wbeii they are practically required, 
and wbile so few of tbe ‘ citizens ' of tbe Domiiiioiis live 
abroad tbe need will clearly not be great. But when 
tlie Dominion Governments tbiidv tbe need exists, they 
will have tbe right, so far as Bririsli constitiitioiial law 
is concerned, to establish wbatei’er missions they desire 
to have. This view was stated vitboiit be-sitation by an 
Australian Governnient agent in a speech in tbe United 
States m 1926d It was stated again on December 16, 
1926, by the Irish Minister of External Afi'airs, vvbo said ; 

‘ Our relations with foreign countries will for sorne 
iwie be largely carried on through the British Foreign 
Office and its representatiues abroad acting as man- 
datories.’ ^ 

Tbe argument put forward above in its favour may be 
supported by tbe following quotation from one of tbe 
highest living aiitborities, if not tbe highest living 
authority, on the point. Sir Cecil Hurst of the British 
Foreign Office, in his Chicaso lectures to which reference 
has been made, said this ; 

‘ Every dominion is entitled, if it so desires, to nominate 
its own disylornatic representatives at any foreign capital 
to take charge of its interests and the interests of its 
citizens in that country.'' ® 


It may also, perhaps, be relevant to note why the 
Dominion Govermnents attach importance to the right 
of legation. In defending the establishment of the 
new^ legations in Paris and Tokyo in the Canadian 
House of Commons, Mr. Mackenzie King spoke of the 
practical value of personal contacts in diplomacy, and 
then he said ; ‘ The action taken was a natural and 


^ Vide Toynbee, op. cit.^ p. 71. 

“ Cited by Lowell and Hall, 1927, 
13.690. (Myitalics.) 

^ Op. cit.p pp. 50-.I. (My italics. ) 


For a further discussion of the prac- 
tical problems of diplomatic raissions 
abroad, vide infra^ Cliap. TII., pn. 
250-7. 
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necessary cleyelopment of self-government/ * TMs 
proves that in building up their diplomatic intercourse 
with foreign countries the Canadian Government specifi- 
cally desire to do so through ‘ representatives of Canada/ 
rather than through ‘ representatives of the Empire 
specially selected on grounds of knowledge to deal with 
a special branch of Imperial interests/ 

Eights with regard to Consular Services. 

Up to the end of 1927, the Dominions had created no 
consular services of their own. Ther?i were negotia- 
tions in the latter part of 1927 between Ottawa and 
Washington for the establishment of Canadian consuls 
in the United States, but no result has yet been reached.® 
On December 16, 1926, the Irish Minister for External 
Affairs announced that : 

‘ Consuls will gradually be appointed to foreign coun- 
tries as the need arises, and through them, as well as 
through the Consuls-Geiieral here, most of our routine 
[diplomatic] business can be carried on.' ® 

So far as the present writer is aware, however, no Free 
State consulates abroad have yet been set up, although 
the right to set them up was thus categorically asserted. 

There are, indeed, a number of Dominion trade com- 
missioners and agents in various foreign countries, who 
fulfil for their Governments some of the functions of 
consuls, but they have not yet received the status or 
privileges of consuls proper. WTiere Dominion ‘ citizens ' 
have required the help or the legal services of consuls, 
they have had to seek it from the consuls whom the 
British Government maintains. 

^ Jime 13, 1928. Toynbee, 2 Yide Bulletin of International 

op. cit., p, 65, calls tlie establish- HevjB published by the Association 
ment of the Canadian Legation in for International Understanding, 
Washington ^simply the corollary, September 17, 1827, p. IS. 
in the diplomatic sphere, of the 

accornplislied fact of Canada’s attain- ^ Cited by Lowell and Hall, 1927, 
ment of full nationhood, ’ p. 690. 
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Similarly, in respect of foreign consuls establislied 
on Dominion soil, the formalities concerned with the 
reception of such consuls w'ere performed up to 1926, 
not bj/ the Dominion Governments but by the British 
Foreign Office in Downing Street. It was the Foreign 
Office that issued the exequatur required. When a 
foreign Power desired to appoint as consul in a Dominion 
some local resident, the Government of that Dommion 
were asked whether they had any objection to the 
acceptance of the chosen candidate. Where, on the 
other hand, the foreign Power desired to appoint not 
a local resident but a consul de carriere, the Dominion 
Government were not consulted in any way, on the 
ground that since they had no diplomatic missions they 
could know nothing either in favour of or against the 
candidate proposed. The Foreign Office, therefore, 
issued the exequatur at its own discretion, and on its 
own responsibility alone. 

In this system the Report of 1926 has made two 
changes of importance. They are both contained in Sub- 
section (d) of Section v., entitled ‘ Issue of Exequaturs 
to Foreign Consuls in the Dominions." 

First, the distinction of procedure with regard to 
local residents and consuls de carriere has been 
abolished, and in future any application by a foreign 
Government for the issue of an exequatur to any person ’ 
(my italics) who is to act as consul in a Dominion must 
‘ be referred to the Dominion Government for considera- 
tion." 

Second, if the Dominion Government agrees to the 
issue of an exequatur, it will not he issued out of hand 
by the Foreign Office, as heretofore, but will ‘ be sent 
to them for counter-signature by a Dominion Minister." 
Without such counter-signature — without, that is to 
say, both definite decision and definite action by a 
Dominion Government — no exequatur in future will 
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be valid in respect of a Dominion, arid without it, 
therefore, no foreign consul can take up his duties 
on Dominion soil. 

These changes are evidently one more recognitiGn of 
the equality of status of the Doxiiinions. And they are 
more than a matter of form. They reduce the func- 
tions of the British Government in respect of the recep- 
tion of foreign consuls in the Dominions to the merest 
formality, since it is the will of the Dominion Govern- 
ment alone that counts. Thus they transfer to the 
Dominions definite and specific righ|-.s and duties in 
connection with one of the important agencies by which 
the international intercourse of states is carried on.^ 

BepeesehtatioI'T at Inteehatiokal Conferences. 

Sub-section (b) of Section v. bears the title ‘ Repre- 
sentation at International Conferences.’ ^ It contains 
a full and systematic statement of existing practice 
-with regard to the representation of the Dominions at 
conferences of different kinds, and lays down a number 
of agreed principles of action with regard thereto. It 
says that the whole question has been studied ‘ in the 
light of the [Treaty] Resolution of the Imperial Con- 
ference of 1923 ’ ; but since, in fact, it contains little 
matter that is new, it may be dealt with briefly. 

The Balfour Committee of 1926 distinguish two main 
classes of international conferences — those convened by, 
or under the auspices of, the League of Nations, and 
those convened by foreign Governments. 

With regard to the first class, they say that ' no 
difficulty arises,’ since all Members of the League are 
invited to attend, and are represented, if they do attend, 

^ Cf.Keifcli5.7.(7.iy.,¥eb.l927;p.90 ; Keportq on the ground that 'consuls 
Responsible Government^ 1928 ed-, p. are not diplomatic oiTioialSj and the 
914. Again he appears to the pi'esent signing of the exegiiatur has no great 
writer to understate the importance international signifieanced 
of the change that was made by the “ Cmd. 2768 (1926), pp. 24-5. 
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by separate delegations. Co-operation/ tbej add, ‘ is 
assured by the application of paragraph l., i; (c) of the 
Treaty Eesoliition of 1923 ’ ^ {i.e. adecpaate prior con- 
sultation on all occasions, including international confer- 
ences where the Dominions have separate clelegatioiis). 

With regard to the second class, ‘ no rule of imivei'cal 
application,' they say, ' can be laid clown,’ hsince much 
must depend on the form of invitation issued by the 
convening Government. 

If the conferesice is of a technical character,’ it is 
always desirable that the Dominions should be repre- 
sented by separate delegations, and ’ where necessary, 
efforts should be made to secure invitations which will 
render such representation possible.’ 

If the conference is '' of a political character,’ each 
case must be considered on its merits. There are three 
possible methods of procedure by which the Members 
of the British Coninionwealth may, if they desire, be 
represented : 

First, *’ by means of a common plenipotentiary or pleni- 
potentiaries, the issue of full jiowers to whom should be 
on the advice of all parts of the Empire participating.’ ^ 
It should be particularly noted that in this case there 
ma 3 ? be only one single full power, but that it cannot 
give authority to represent any Domhiioii without the 
consent, and indeed without the active constitutional 
action by means of Order in Council (for that is what 
‘ advice ’ now means), of the Government of that 
Dominion. 

Second, " by a single British delegation composed of 
separate representatives of such parts of the Empire as 
are ■Darticipating in the conference.’ ® This was the 
system sometimes adopted for securing representation 
in the Council of Twenty-Five, in the Council of Ten, 
and occasionally even in the Council of Five, at the 

1 Of. infra, p. 166, §§ 7 anrl S. Onid. 2768 (1926), p. 25. 0 = Ibid. 
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Peace ConfereHce of Paris in 1919 ; it was likewise tke 
system adopted for the Washington Disarmament Con- 
ference of 1921, where there were five delegates who 
held six separate Mi powers, who represented among 
them all the Members of the Commonwealth and India 
as well, but who formed none the less a single " British 
Empire " delegation. 

Third, by separate delegations representing each part 
of the Empire participating in the conference,’ ^ i.e. the 
method adopted for the representation gi the Dominions 
in conferences convened by the League of Nations. 

For the purpose of assisting the Governments of the 
Commonwealth in their choice between these three 
methods of procedure, the Eeport lays down three 
guiding rules of action : 

1 . ‘ It is for each part of the Empire to decide whether 
its particular interests are so involved . . . that it desires 
to be represented at the Conference.’ ^ 

2. ‘ If a Government desires to participate in the con- 
clusion of a treaty, the method by which representation 
will he secured is a matter to be arranged with the other 
Governments of the Empire in the light of the invitation 
which has been received.’ ^ 

3. ‘ If, as a result of this consultation, the third 
[separate delegation] method is desired, an effort must 
be made ’ (presumably by the British Government and/or 
hy all the Governments together, through whatever 
diplomatic missions they may have) ‘ to ensure that the 
form of invitation from the convening Government will 
make this method of representation possible.’ ^ 

Now, in the light of these rules of action, it is plain 
that either of the first two methods of representation 
can be secured iti any conference at the discretion of 
the Governments of the British Commonwealth, whether 
the convening Government invites each Dominion separ- 

- ^ Omd. 2768 (1926), p. 23. 


= Ibid. 
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atei 3 A or wlietlier it addresses a single invitation to tke 
Britisli Government for tlae Empire as a wiiole. In 
otlier words, if the Dominions prefer either of these 
first two methods, a single plenipotentiary fox all or a 
single composite delegation, thej- have only to say so, 
and the 3 v can ahoays have it, whatever the form of 
invitation that is received. 

It must be added, however, that they are not very 
iikehv to choose either of these two methods of their 
own free will. It is true that all the Dominion Govern- 
ments agreed that the Liquor Convention between the 
British Empire and the United States signed on 
Januar}’ 23, 1924, should be negotiated and signed by 
the British Ambassador in Washington alone, and that 
they further agreed that Ms signature should bind the 
Dominions so far as their interests were concerned.^ On 
that occasion, however, they had all discussed the 
matter in the Imperial Conference of 1923, and had 
agreed on the policy to be pursued. There was no 
such concurrence — indeed, on the contrary, as is well 
known, ^ there w’as considerable friction — when Lord 
Curzon, without consulting the Dominions, agreed with 
France that this first method should be adopted at the 
Conference of Lausanne in 1922, and that the Empire 
should be represented only by two British delegates, 
and when he proceeded to sign the Lausanne Treaty in 
virtue of an ‘ unlimited full power,’ that is to say, of a 
full power made out in the name of the British Empire 
as a whole. It may, indeed, be confidently said that 
the course pursued on that occasion by Lord Curzon 
would now, as a result of the Report of 1926, be definitely 
iinconstitutional, since Lord Curzon could have no right 
to act in the name of the Empire as a whole, unless the 

^ Dafoe calls this a ‘Treaty nego- and ihe Dominions (Harris Eounda- 
tiated with the United States on tion Lectures, 1921), p. 2.15, 
behalf of the whole Empire by the 

British Foreign Office/ Great Britain “ Cf, pp. 173 and lSd-5, infra. 

0 
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Doliliilions iiacl first definitely ‘ advised ’ the King to 
BTithorise him to do sod It may also be said that this 
first method is most unlikely to be adopted in the future, 
except perhaps in matters of minor political importance, 
on Yv'hich the Governiiients of the Commomvealth have 
previously agreed. 

Equally the second method of procedure, that of a 
single " mixed delegation," is unlikekc to be freely chosen 
by the Dominion Governments. It vcas in fact agreed 
to by the Dominions at the Washington Conference of 
1921, but only after protest by the Government of 
General Sniuts.^ The method is naturally unpopular, 
for a single delegation must speak with a single voice, 
and it is too much for the Dominions to expect that 
in important matters they voill always be in every 
particular agreed. It is, indeed, just because they maj' 
not be agreed that they desire the right to make their 
voice heard in international conferences. But if they 
axe not agreed, then in a single ' mixed " delegation 
some of them will be obliged to subordinate their vievcs 
to those of others, a prospect with ■which they are not 
very likely to be content.® 

There remains, therefore, the third or ‘ separate " 
delegation method, ■Yv'hich in all important political 
matters the Dominions -will almost certainly desire. 
vWiether they can obtain it or not, however, will not 
depend entirely on themselves. It will depend also 
on the form, of invitation which the convening Govern- 


ment sends. And it is possible that the convening 
Government, observing that the Governments of the 


^ Cf. Toynbee, ojj. cit.. pp, 86 ei 
seqq^, where it appears that Lord 
Curzon’s action wa.s due to pressure 
hj the Government of 5 ranee. Also 
ibid.^ pp. 92-5, concerning the inci- 
dents connected %nth the London 
Reparations Oonierence of 1924. 

^ jFor Sir B. Borderhs account of 
this episode, vide e/.R.LAA., July 


1927, pp. 202-3. Lord Balfour repre- 
sented both Great Britain and South 
Africa, but with two separate full 
powers ; vide p. 173 n., infra. 

^ Cf. Hurst, op. cit., pp. 84-93, 
for a valuable discussion of these 
points, and in particular for an ex- 
planation of these difficulties of the 
second method of representation. 
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OonnnonwealtK are still bound by constitutional links 
under a single sovereign, vrill insist that, while this is so, 
thev are only entitled to a sinele delegation in the con- 
ference proposed. This actually happened in connec- 
tion with the Washington Conference of 1921, ’when the 
United States failed to issue separate invitations to 
the Dominions. 

But it must be noted that under the. Report even in 
such a case ‘ an effort must be made ’ to change the 
attitude of the convening Government, and ‘ to ensure 
that the form of invita.tion . . . will make this method 
of representation possible.’ In other words, so far as 
British constitutional law is concerned, the Dominions 
henceforward have the right, if after ‘ consultation ’ 
they desire to do so, to ask for separate delegations 
at amj political •international conference of whatever 
kind, and the British Government is bound to help 
them, if it can, to get their way. This right is absolute, 
and subject to no restrictions of any kind. 

It is still too soon to say that this Dominion right of 
separate delegation at all diplomatic conferences of every 
kind has also received general international recogni- 
tion and is therefore valid in International Law. Until 
it does receive such recognition, it may still happen that 
the convening Government will repulse the efforts ’ 
to secure separate invitations which the British or 
Dominion Governments may make. But in fact it is 
every year increasingly unlikely that any foreign Go‘'ceni- 
ment would do so. Sir Robert Borden ha.s expressed 
the opinion that the United States Govermiieiit refused 
to invite the Dominions to the Washington Conference 
ill 1921 because ‘ it was not a Member of the League 
of Nations, and probably for that reason did not feel 
justified in recognising the place which the Dominions 
had secured in the Family of Nations.’ ^ Keith, com- 

^ Loc. city pp. 202-O. 

L 
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Eienting in 1924 on this episode, said that the United 
States Govemment would clearly not have accepted an}^ 
derogation from either principle, " i.e, from the principles 
of ' the Imperial appointment of the Dominion dele- 
gates ' and " the necessity of the Empire acting as a 
v/holed ^ The United States is still not a Member of 
the League, 5 ''et it has completely changed its attitude 
and policy in this regard. In 1927 it summoned in 
Geneva another Naval Conference, a conference identical 
in purpose with that of 1921. To this conference the 
United States Government issued separate invitations 
to the Dominions, who all seat their own separate 
Dominion delegations, whether or not thej^ themselves 
possessed any naval forces of any kind. Again in 1938 
(at the suggestion of the British Government) the United 
States Govermnent invited the Dominions to send their 
own separate delegates to the meeting in Paris at which - 
the Kellogg Treaty for the Renunciation of War was 
signed, and once more they did so, the Canadian Prime 
Minister MmseH crossing the Atlantic to attend. 

The supreme political importance of the matters with 
which these two conferences dealt lends additional 
significance to these precedents. They appear the more 
important also if Sir B. Borden’s explanation of the 
attitude of the United States in 1921 is borne in mind, 
because they were established by a Government which 
is not a Member of the League. It is fair to say that 
they would very probably — indeed, almost certainly — 
be followed in the future both by the United States 
Government itself ^ and by the Governments of all 
the Members of the League, who are so used to 
separate Dominion delegations in Geneva that it is 
now almost impossible — ^^vhatever may have been true 
at Lausanne in 1922 — that they should object to their 
reception. 

^ Gonstitution, Adminietration^ and p. 47. 


" Of. Bupra, p. 129, 
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It may tlierefore be concluded tlia,t the right of the 
Dominions to send separate delegations, if they desire 
to do so, to anj' international conference of vrhatever 
kind; whether ' technical or political, whether con- 
vened by, or under the auspices of, the League of 
Nations or by a foreign Govemment, is now virtually 
established. 

With regard to ' League conferences, the right has 
received iiiiiversai recognition, as tvas explained in the 
last chapter,- and there is, therefore, no shadow of 
doubt that it exLts. With regard to iion-Leagiie con- 
ferences, the right is, of course, much less clearly estab- 
lished in international practice, but the Eepoxt of 
1926 and the precedents of 1927 and 1928 above 
described have taken matters so far that there is, in 
fact, little practical chance that any demand which the 
Dominions may make will ever be refusedw 
The rapid evolution of Dominion rights with regard 
to representation in international conferences has been 
due primarily, of course, to a logical application of the 
principle of equality of status, but there is no doubt 
that it has also been due in part to the position of the 
Dominions in the League. It is, therefore, relevant to 
remark that in all probability the League wall in future 
convene an ever-grow’ing proportion of the inter- 
national conferences, technical or political, that are 
held, and that therefore the rights of the Dominions 
with regard to representation at such conferences will 
grow continually stronger, while such chance as still 
remains that their claim to send separate delegations 
will ever be denied will grow continually less until it 
finally disappears. 

Cf. supra^ p. 91. 'but it appears to the present writer 

® This conclusion differs fi’cm that he does not allow sufficient 
that of 'Toynbee, vide op. cit . , pp. weight to the tw’o precedents which 
95-9. His political explanation of follow'ed the Beporfc of 1926 and 
the variation of practice between wliioh are discussed above* 

1919 and 1927 is of grea..t interest, 
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Procedure in relation to Treaties : Negotiation, 
Form of Treaty, Full Powers, Signature, 
Coming into Force of Multilateral Treaties. 

We now come to tie longest and most difficnlt part 
of Section y. of tFe Report, tiiat wFicF is entitled 
‘ Procedure in relation to Treaties.’ 

In the discussion which, follows, the purpose which 
has been kept in view throughout has been that of 
determining whether or not the Dominions have now 
acquired the ‘ treaty-power ’ : whether they must now 
be regarded as constitutionally entitled to negotiate, 
sign, and ratify treaties on their own behalf, and without 
the assistance, intervention, or permission of the British 
Government. Before the Imperial Conference of 1926 
there was the same conflict of opinion on this point as 
on the general question of the status of the Dominions 
in the general sphere of International Law. An account 
of this conflict has been given above in so far as it 
related to Dominion participation in the Treaty of 
Versailles.^- The doctrine put forward by Keith, that 
the Dominion signatures to that treaty were inter- 
nationally indifierent,’ was there discussed and rejected. 
But even the acceptance of the view that the Dominions ' 
were parties in their own name to the Treaty of Ver- 
sailles would not necessarily involve the conclusion that 
they had also acquired a general right to conclude 
international treaties for themselves. 

In fact, however, the precedent of the Treaty of 
Versailles was followed by other practice, including the 
so-called Halibut Treaty of 1928, and then by the 
Treat)’’ Eesolution of the Imperial Conference of 1923 
to which reference has been made. These events led 
some authorities to the conclusion that by 1923 the 
treaty-power had been definitely acquired. Thus Sir 

^ Of. supra , pp, 68 et seqq . 
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Cecil Hiirs-t, writing of fclie Halibut Treaty, said tiiat 
‘ tbe stage bad been reaebecl tliat a Doixiiiiion was at 
liberty to negotiate and conclude a treaty on a matter 
exclusively affecting its own interests/ ^ Keitb, on 
tbe otber band, vigorously denied tbaT- siieb a change 
bad taken place. Writing likewise of tbe Halibut 
Treaty, be said that the Canadian representative could 
only rnake it ’’ with tbe assent of the Imperial Govern- 
ment/ He argued elsewhere that ratification of any 
treaty, even ir it exclusively affected a Dorninion, 
was ‘ essentially an act of tbe Crown on the advice of 
the Im'perial Government ’ ^ and asking tbe question 
‘ w'betber it would not be better frainkly to admit that 
the Dominions have tbe treaty-po-vw/ be answered it 
Tvitb an ernpbatic negative.® 

What light is thrown on tbe rnexits of this contro- 
versy by tbe Report of 1926 ? This question must be 
answered by an exaniination of the terms of Sub- 
section (a) of Section v. of tbe Report. It will be con- 
venient to examine Sub-section (a) together with the 
terms of 'the Treaty Resolution of 1923, on which Sub- 
section (a) is based, and to start by as clear a statement 
as possible of tbe rules which tbe two documents, when 
they are analysed together, seem to lay down.^ The 
headings and arrangement of the Report are followed 
here. 

Negotiation . — The rules put together under the head- 
ing of ' Negotiation are as follows : 

1 . ‘ It is desirable that no treaty should be negotiated 
by any of the Governments of the Empire without the 
eonsideratioii of its effects on other j)arts of the Empii’e. 

. . (I. i. (a), 1923.) 

^ Ofj. cit.y p. 81. Cf. also LewiSj Lau-sof the. Empire^ 1924, p. 57. 
who takes roughly the same. view. ^ J.CKL., November 1923, p. 168. 
.S. 1925, pp. 33-4. Vide the two documents in 

^ Chnet/itution^ AdrmnisVration^ and Appendix II. , pp. 392-6, Tj0~a. 
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; 2, Therefore, in order that the Governnieiits of other 
parts of the Empire may Judge for tliemselves of the 
probable effects of a treaty, any Government intending 
to negotiate a treaty should so inform all the otlier 
Governmeiits of the Comiiioiiwealtli before negotiations 
are begun. This should be done in every case of proj)osed 
negotiation for a treaty, (i. i. (b), 1923 : paras. I and 2 
of 1st siib-siib~section of Sub-section (a) of the Report.) 

3. When a Govermnent has received informatioii of 
the intention of any other Government to negotiate a 
treaty, it has ' the opportunity of expressing its views, 
or, when its interests are intimately involved, of partici- 
pating in the negotiations.' (i. i. (b), 1923.) 

4. When a Government lias received such informa- 
tion, it is iiiCiimbent upon it to indicate its attitude 
with reasonable promptitude.' (Para. 3 of ist sub-sub- 
section, 1926.) 

5. ^ So long as the initiating Government receives no 
adverse comments and so long as its policy involves no 
active obligations on the part of the other Governments, 
it may proceed on the assumption that its jeoiicy is 
generally acceptable/ (Para. 3 of 1st siib-siib-section, 
1926.) 

6. But before the initiating Government takes 'any 
steps which might involve the other Governments in any 
obligations/ it must obtain 'their definite assent.' 
(Para. 3 of ist sub-sub-section, 1926.) 

7. If, in accordance with Rule 3 above, more than 
one Government decides to participate in the negotia- 
tions, ' there should be the fullest possible exchange of 
views between those Governments before and during the 
negotiations.' (i. i. (e), 1923.) 

8. Rule 7 is to appty to all international conferences 
at wMch the Doniinioiis have separate delegations. 
(I. i, (o), 1923.) 

9. If, when negotiations have been begun, points 
a-rise likely to be of interest to any Government of 
the Commonwealth which is not taking part in the 
iiegotiations, ' steps should be taken to ensure tiiat those 
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Governments ... be kept iriformed ' of sneii points. 
(I. i. (d), 1923.) 

10. ' l¥liere b}" tlie nature of the treaty it is cLesirable 
tliat it should be ratified on behalf of all the Governments 
of the Empire/ the initiating C4overnnient may assume 
that a Government which (under Rule 3 above) has had 
full opportunity of indicating its attitude and has made 
no adverse comments will concur in the ratification/ 
(Para. 4 of 1st sub-sub-section, 1926.) 

IL If a Government objects to 'coneurrlng in the 
ratification * of a treat;/ vrfiich lias not been signed by 
its own pienipotentiaiy authorised to act on its behalf/^ 
' it will advise the appointment of a j)lenix3otentiary so 
to act! (Para. 4 of 1st sub-sub-section, 1926.) 

It will be observed that these rules have two purposes. 
The first purpose is to ensure that every Governinent 
in the Commonwealth shall have full opnortiinity to 

decide for itself wlietlier it is interested in any negotia- 
tions that be proposed by any other GoYeriiment. 
and to participate in these negotiations either directl}- 
or indirectly, if it deems that its interests are in any 
way involved. The rules make it certain that in every 
W'ay and at every stage each Government shall be able to 
make this decision for itself, and shall not be dependent 
for its opportunity to take part on the judgment of 
some other Government as to whether it is interested 
or not. The point is important, because, as Six Cecil 
Hurst has said, ‘ No Government can tell whether the 
interests of another Government vcill be aftected. What 
is more important still, no Government likes to have a 
question of that sort decided over its head."' ® 

The second purpose of these rules is to ensure that 
a Government which has done its duty in informing the 
other CTOvernments of W'hat it is doing, and has not 

^ For a discussion of the meaning of objected to concurring in the ratifiea- 
this phrase, see infra, pp. 268 et seqq. tion of the Treaty of Lausanne. 

" As the Canadian Government ^ Op. cit., p. 76- 
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received ‘'Adverse comnient on its policy, sliall not be 
brnvsered 'viieii tire negotiations are nearing their con- 
eivdjV; irv e-e.vemli-hoiiT objections from Governments 
■vLc Lave r..:,r availed themselves of their opportiinity 
: tLii:.; m.rr. Sr;ch obiectioiis would put the negotiating 
Ltoverrnnejit in an impossible position, and they would 
ecjiuiirr eriLtarrass and annoy the foreign Ctovernnient 
with which the treaty was being made. The safeguards 
on this svJjiecr are contained in ErJes 4, 5, 10, and 11, 
and ihev are designed to protect a negotiating Govern- 
ment from unpleasant smyrises, either 'while the treaty 
is being made, or after it has been signed and before 

Tg LiliCG. I lOll bfllLBS ].)iaG0. 

It is plain thctt the achieveinent of these two purposes 
is essential if the present rmachinery of the British 
Commonwealth is to work without friction. The rules 
set Out aboye are, indeed, if different Goyernnients in 
the Cornmoiiwealth are to be free to make treaties for 
themselves, the necessary condition upon which alone 
the system of ‘ eo-opexation between them can be 
made to work. These rales, moreover, axe not only 
important in comiection udth the negotiation of treaties : 
they are the logical working out of the duty of ‘con- 
suitationd which re.sult.s from the new ‘ Constitutional 
Coiivenrion ’ altove discussed, and they are therefore 
in prmciple. if not in detail, applicable to all depart- 
rneiits of public affairs in which the Goyerniiieiits of the 
Commonwealth may desire to take international action. 
Since this new conventional duty of ''consultation^ 
is of paramount importance to the whole international 
position of the Dominions, and especially to their rights 
in respect of treaties, it is suitable that this statement 
of it should come first in the consideration of the 
subjeet of the treaty-power. 

Form of Treaty . — The rules under this heading are all 
coutamed in the second sub-suli-section of Sub-sectioii 
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(a) of Section of the Eeport of 1926,- The references 
below are to tiie paragTa.'phs of that siib-siib-section. 
The rules are as follows : 

1 . ' It is recommended that all treaties (other than 
agreements between GoTerniiients), wliether negotiated 
tinder the auspices of the League or not, should be made 
in the iiaine of Heads of States." {Para. 2.) - 

2. ' If the treaty is signed on behalf of any or ail of 
the GoYernments of the Empire, the treaty should be 
made in the name of the King as the symbol of the 
special relationship betY/een the different parts of the 
Empire.' (Para. 2.) 

3. ' The British units on behalf of which the treaty 
is signed sliouid be grouped together in the following 
order : Great Britain and Northern Ireland a‘nd all parts 
of the British. Empire Yliich ane not separate members 
of the League, Canada, Australia, New Zealand, South 
Africa, Irish Free State, India.' (Para. 2. It may be 
noted that this is the order of seitiority of the Dominions 
as seif-goYerning iinits.) ^ 

4. 'In the case of a treaty apiihung only to one part 
of the Ein]pire, it should be stated to be made by the 
King on behalf of that part/ (Pa.ra. 3.) 

5. If a treaty is made in the name of the King, its 
proYisions will autornatically not apply as between ‘ the 
Yarious territories on behalf of which it has been signed 
in the name of the King.' (Para. 4.) 

6. If the GoYermnents of different parts of the Enapire 
desire to apply an international agreement among them- 
selves , they can of course do so ' as an administratiYe 
measure/ But in that case, ‘the form of a treaty 
betYuen Heads of States shoiikl be aYoided/ and the 
treaty should be made in the name of the contracting 
countries or territories. (Para, o.) 

Rules 6 and 6 above concerning the application of 

^ Cmd. 276S ( 1926)5 pp. 22-0 ; vide ^ Of. .specimen form of treaty 
i-nfra, pp. 346 et mgq. attaoliecl to the Eeport and repro- 

" Of. infra, pp. ISl-2 and 290 et duced in Appendix II., pp. 401-2; 
seqq. infra. 
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geiierai or grouy international treaties as between 
tile jilenibers of tbe Britisii Commonwealtli inter se 
raise seme dimcult points, the consideration of which 
niav conTenientlr be postponed to Chapter dill., since 
the}’ do nor touch the main epaestion of the treaty- 
potver no’vT being diacassecl. 

The sigiiiiicaxiee of the first four rules lies in the ex- 
planation given in the Report of the change in practice 
which they involve. Before the Imperial Conference 
of 1926, ■ adherence to the wording of the Annex to the 
Covenant for the purpose of describing the contracting 
party ’ led to the practice of using in the preamble of 
treaties the word British Empire/' with an enumera- 
tion of the Dominions and India, if parties to the con- 
vention.' ^ This was the form of the Treaty of Versailles 
and of a number of treaties made under the auspices of 
the League of Isations. It will be noted that it means 
that there is no mention of Great BiitaiD. as a contract- 
mg party ; while it leaves the position of the Dominions 
open to doubt, as is shown by Keith's arguments 
discussed above. 

As mentioned in the last chapter, Sir Robert Borden 
had protested against the adoption of this form in the 
Treaty of Versailles, but he had been overborne.® In 
1926, however, the Committee of the Imperial Con- 
ference recommended its abolition and the substitution 
of Rules 1 to 4 above, on the ground that the older form, 

' wIrtU suggesting that the Doriiinions and India are not on 
a footing of equality uith Great Britmn as 'participants in 
the treaties in question, tends to obscurity and misunder- 
standing and is generally unsatisfaetoiy.'’ ® 

This is a categorical assertion in the plainest language 
that the Dominions are to be considered as on a footing 
of ecjuaiit}' with Great Britain as parties to the treaties 
which they sign. It is because their purpose is to make 

- Cmd, 27es {1S2S!, p. 22. - Vide m-pra, pp. 71 et seqq. ^ My italics. 
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tMs piain that the iievv" rales above are important. 
The King is to be the contracting party in respect 
both of Great Britain and of the Dominions, but he is 
to contract with foreign Powers not for one single 
unit, not for one single Government, but for as many 
units, for as many Govermnents as sign the treaty. 
The Dominions, therefore are to be 'parties' to the 
treaties which their delegates sign on the King's behalf 
just as truly as Great Britain is a party to the 
treaties which the British Government's delegates sign. 
That fact is pTainiy held to be in no way altered or 
affected, so fax as foreign parties are concerned, by the 
fact of the ' special relationship ' which still subsists 
among the British parties, and of which their common 
use of the King's name is the symbol : nor is it held to 
be affected by the group arrangement of the British 
parties in the preamble to a treaty, or in the signatures 
thereto. 

The point is made still more explicit by Rule 4, under 
which, if a Dominion desires to make a treaty for itself 
alone, the preamble is to state that the King contracts 
for that Dominion only. This is right and necessary, 
because it is that Dominion and that Dominion alone 
which is the party for whom the King must act. Rule 4 
itself is simply a clearer statement of a rule set forth in 
I. ii. (a) of the Resolution of 1923. where it is laid down 
that in 'bilateral treaties imposing obligations on one part 
of the Empire only . . . the preamble and text of the 
treaty should be so worded as to make its scope clear.' 

The significance of the above rules about the form of 
treaties is much increased if they are read in the light 
of the succeeding paragraphs of the Report, and par- 
ticularly if they are read ha the light of the rules con- 
cerning ■ full powers ' and ' signature.' These rules 
serve to make it doubly certain that the purpose of the 
changes made in the form of treaties is to clarify and 
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establish the position of the Dominions as parties equal 
with Great Britain to the treaties which they sign. 

F^dJ Po-'-t/'s.— The riiles concerning full powers are 

til6S0 I 

1. Tf a bilateral treaty imposing obligations on one 
part only of tlie Em.pire is to be made, the full power 
issued to its representative ' should indicate the part of 
the Empire in respect cf which the obligations are to be 
undertaken/ (i. ii. (a), 1923.) 

2. For the niaking of a general, group, or bilateral 
treaty. ' the plenipotentiaries for the various British 
units should have full powers, issued in- each case bij the 
King on the advice of the Government concerned f indicating 
and corresponding to the part of the Empire for which 
they are to sign.' (3rd siib-sub-section of- Sub-section (a) 
of Section v., 1926.) 

3. A GoveiTiinent may advise the issue of full powers 
on its behalf to the pleiiij)otentiary appointed to act 
on behalf of the Government or Governments mainly 
concerned/ if it desires to do so. This ' will freaiiently 
be found convenient/ x^artieulaiiy where the joroposed 
treaty may not involve active obligations on the said 
Governrnent. but may affect the position of British 
subjeors vdio are its 'citizens/ [Sir Cecil Hurst gives 
as an exanmle the ease of a Britisli-Siamese treaty con- 
cerning capitulations, vdiicli may impose no ' active 
obligations ' on, say, New Zealand, but wliieli will affect 
the rights and i^osition of Eritisli subjects from New 
Zealand in Siam.] - {Ibid.) 

4. ' In other eases xn’ovisioii might be made for acces- 
sion by other parts of the Empire at a later date/ {IbuL) 

Of the above rules. Eule 1 is obviously a recognition' 
of the rights of the Dominions to negotiate treaties 
for themselves, and treaties applicable to their own 
territory alone. 

^ The italic.5 dre mine- s pp. 79-80-. 



GENERAL POSITION IN INTERNATIONAL LAW 173 

Rule 3 is merely permissive, tie suggestion of a pro- 
cedure that vdll be cheap and effective, and ohvioiisly 
proper as between Governments which are in the special 
relationship existing between the Members of the 
British Goniiiionwealth. Its significance lies in the 
fact that it stipulates that even when a single pleni- 
potentiary negotiates for more than one British Govern- 
ment, he must have a Full Power from eachd Sir 
Cecil Hurst has explained that this does not necessarily 
mean that there must be a separate document contain- 
ing a separate •full power from each Government, but 
merely that no ‘ unlimited full povv er ’ must be issued, 
no full power, that is to say, which -would authorise the 
bearer to sign generally for the Empire as a whole. 
Thus if a single doomiient is given to a common 
plenipotentiary, it must clearly state that it authorises 
the plenipotentiarj' to sign for Great Britain, for 
Canada, or for any other of the Members of the 
Commonwealth who desire to be parties to the treaty. 

This arrangement is a necessary consequence of the 
far more important Rule 2, which lays clown the prin- 
ciple that any full power issued by the King in respect 
of a Dominion must he issued on the advice of the Govern- 
ment of that Dominion. It must be noted that this 
principle is absolute and without exception. It means, 
to quote Sir Cecil Hurst again, that ‘ no Government has 
authority to adjvise the King to issue a full power in 
respiect of the territory subject to another Government ’ of 
the Coinmomvealth.® 


^ Thus at Washington in 19hi 
Lord Balfour acted both for (treat 
Britain and for South Africa. “ He 
had received full pou'ers as pleni- 
potentiary for the United Kingdoms 
says Sir K,-. Borden, ‘ which might 
legalhr have justified him in signing 
also for South Afrioa. But constitu- 
tionally this was iiisufiicientj and 
accordingly separate and distinctive 
'Hull powers'^ were issued to Lord. 


Balfour as plenipotentiary for South 
Afriead Juiy 1927, up. 

202-3. 

* Op pp. 82-3. Thus, as said 
above, Lord Gurzon's proceedings 
at Lausanne would no^,v be plainly 
unconstitutional. Vide sujyra, pp. 
159*60 ; m/niy pp. 1S4-5. 

^ pp. S3-4. (The italics are 

mine.) 
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Tliii'-, nnal sanction and confirmation iiave been given 
in British, consritiitionai practice to the procedure Trhich 
dir Eo'bert Borden first adopted in 1918 when lie drew 
in) his Order in Council * advising the King ' to issue 
full powers to the Canadian delegates to the Peace 
Conference : and the Dominion Governments will have 
hencefonvard the indisputable right and duty to ' advise ' 
the issue of their own full powers to all those who act 
on their behalf in international negotiations, whatever 
the subject and the occasion of the negotiations may 
happen to be. 

Sig}iati(re . — The rules concerning the signature of 
treaties are these : — 

L 'Bilateral treaties imposing obligations on one 
part of the Eniihre only should be signed bj^ a repre- 
sentative of the Governmentof that part/ (i. ii. (a), 1923.) 

2. ' Where a bilateral treaty imposes obligations on 
more than one part of the Empire, the Treatj?" should 
be signed by one or more plenipotentiaries o?i behalf of 
all the Governments wncerned/ ^ (i. ii. (b), 1923.) 

3. ' As regards treaties negotiated at International 
Conferences' (he. general treaties or conventions), 'the 
existing practice of signature by 2^lenlg:^otenticvrk^^ on behalf 
of all the Governments of the Em-pire regrresented a^t the 
Conference should be continued.'^ (i. ii. (o), 1923.) 

4. ' The signatures of the plenipotentiaries of the 
various parts of the Empire should be grouped together 
in the same order as is proposed above ' {vide rules con- 
cerning Form of Treaty above). (Para. 1 of 4tli sub-sub- 
section of Sub-section (a) of Section v. of Report, 1926.) 

Eiile 1 above settled the controversy Avhich had 
arisen concerning the signature of the Halibut Treaty 
between Canada and the United States in 1923. That, it 
may be recalled, was the first occasion on which a 
Dominion treaty had been signed by a representative of 

^ llie iialics are mine. 
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a Dominion alone vritlioiit the accompanjing signature 
of a British diplomat.’- This riiie, adopted bv the 
Imperial Conference of 1923 — that is to say. a few months 
after the incident of the Halibut Treaty — definitely con- 
firmed the precedent then set, and determined that for 
the future treaties to which Dominions are parties shall 
be signed in respect of such Dominions by their own 
representatives alone ; British representatives only sign- 
ing if Great Britain is also a party, and then in 
respect of Great Britain only.*^ 

Apart from ihis further recognition of Dominion 
rights, the other points of importance in these rules are 
three : 

First, that if any Dominion is to be bound in any way 
by a treaty, there must be a definite signature appended 
to that treaty specifically on its behalf. 

Second, that one signature cannot cover more than 
one Member of the British Commonwealth ; there 
must not only be a signature, but a seiximte signature 
on behalf of each Dominion that is to be bound by the 
treaty to be made. Unless there is such a separate 
signature on its behalf, a Dominion is not bound.® 
Third, that the so-called ‘ exclusion clause,"' providing 
that treaties by the British Government do not apply 
to the Dominions unless they specifically adhere to them 

^ Cf . supra, pp. 58 and 164-5. For 
a valuable account of the facts of 
the Halibut Treaty incident, ride 
Toynbee, op. cit., pp. 101-4 ; and for 
a most iliuniinating discussion of 
those facts vide Sir W. Harrison 
Mooi-e, J.C.L.. February 1926, pp. 

20-37. 

^ Cf. declaration by M. Lapointe, 

Beputi^ Prime Minister of Canada and 
delegate to the 'Coolidge' HavaiGon- 
■ference of 1927, in a. speech made in 
Paris on the eve of that Conference : 

' A la Conference de Geneve de 
desarraement naval, les pouvoirs des 
delegues de la- Grande Bretagne sont 
lixnites a leur territoire et aiix 


colonies, et je suis le seal qui aie le 
droit et I’autorite de parler an nom 
du Canada, et d-ont la. signature 
puisse Fobliger."’ At the Cercle In- 
terallie, IMris, July 1, 1927. 

^ Cf. M. Lapointe, Canadian Mini- 
ster of J ustice, on March SO, 1 927 : 
* Hereafter Treaties will be made and 
signed, not by and for the British 
Empire, but by and for Great Britain 
a-nd -such other portions of the Empire 
as may be concerned in those Treaties 
. . . on behalf of Great Britain and 
whatever other section of the Empire 
may be a participant in and a signa- 
tory to the negotiations ’ ; cited by 
Lowell and Hall, 1927, p., 681, 
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il-v 


in ComEiercisl Treatie.s and in the Locarno Trea.tj 
ual GuaraiiTee) L no ioager required, for tlie reason 
Dominion iienceforward ‘ vriil be involved in any 


Trea'v only if it is a party tneieto." ^ 

These rule.': confirm what has been the predominating 
though not the universal practice since 1918." It may 
be added that since 1923 Canada has made at least sis 
other treaties by the .same procedure adopted for the 
Halibut Treat}’, including treaties with the United 
States of America. Belgium, and Holland.^ 


RatipMion and Conang into Force of Midtilateral 
Treaties. — The rules cc-ncerning the ratification of 
treaties are these : 

1. ■ The ratification of treaties imposing obligations on 
one jjart of the Empire is effected-, at the instance of the 
GoveriDiient of that iM-rid (Espianatoiy statement 
attacked to Resolution i., iii., 1923.) ^ 

2. ‘ The ratincation of treaties imposing obligations 
on more than one part of the Empire is effected after 
consultation between the CUvernments of those parts of 
the Empke concerned.’ (Ihiu.) 

3. ' It is for each Government to decide whether 
Paiiiajnentary approval or legislation [i.e. the approval 
or legislation of its own (Dominion or British) Parlia- 
ment] is required before desire for, or concurrence in, 
ratification is intimated by that Government.’ {Ibid.) 

4. In a multilateral treaty negotiated under the 
auspices of the League of Nations in which a ratincation 
danse irs inserted stipulating that the treaty shall only 
come into force when a certain number of ratifications 
have been deposited, this clause ' .should take the form 


- M. Lapointe, ihifL 
” The TredtvTd Lnusarme furni>lied 
i,fa portir.it exception.: vAhile a 
(iommercidi 'i’reatv beuween I'an'ide 
and France^ made in 1921 vto?; ^igned 
b'V tlie Lritt;-n in 

ridf Toynbee, op. cu,, p. iOi, For 


further contra.ry practice prior to 
1926 rkk Keith. -Ee-ponkhk Govern- 
unrab 1928, rol, ii. pf 902. 

''' For a list of these treaties see 
Lowell and Hall, o.a cL., p. 607. 

^ Child. 2T6S (19260 p, 21. (My 
italics.} 
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of a proYlsion that the treaty aliould come into force 
mAen it has ocen ratiliecl on behctt oi so iiiant” reoarats 
Members of the Leatruer (5th sub-siib-seetioii of sub- 
section (a) of Section v. of tlie Report. RMo.) 

iliese rules concerniiiy rctiikih"i(ni arc of capital iiii- 
portance. ihe folio wmA points nimr tn s'>articii]urlv 
noted : 

Rule 1 deiimtely establishes^ in 'vdiat apiiecrs lo be 
the clearest language^ that raUilcatkm treatr in 
respect of a Doniinioii can ohIy take ibace nhsn the 
G-ovemment of that Dominion has siiecificalir given ii:> 

* advice ' to the King that he shall ratihv This definitely 
establishes a new constitutional convention, confirming 
the precedent of the ratification of the Treaty of Vei* 
sailles in 1919;^ when the British Government desired 
to ratify before the Dominion Parliaments had had the 
opportunity to approve the treaty, and the Domiiiif)ii 
Governments resoluteh' refused to allosv them to do 
soj insisting that ratification should be delayed until 
they had authority from their respective Parliaments 
to prepare their own Orders in Council coiitainiiig their 
formal * advice " to the King. 8ir Robert Borden was 
of opinion that that precedent had by itself deiiniteK 
established the constitutional convention in question, 
for ill 1922 he wrote : 

' The constitutional convention of the British Empire, 
under which the final act of ratification by the King of ir 
treatj- signed on behalf of a. Dominion in uni be based on ihe 
assent of that Dominion, was fixed hy the practice of 
recent I'earsfi - 

In any case^ the Report of 1926 leai^es no doubt that it 
is now established, and that under this new coirvon*' 
tion no treaty can be ratified on behalf of a Dominion 


^ Report on tlie 'Washington Conference, cited by Lovcell and Haig 1927, 
p. 632. 
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unless the G'jrenunent of tiat Dominion siiall first 
fiaue taken definite ccnstiratioiial action to that end. 

This rule is in no uaj afected by Rule 2, which pro- 
uides that when more than one Member of the Cominon- 
'wealTh has signed a treaty, there shall be consultation 
Itetsveen them a s to hovt and when ratification siiall take 


place. This still leaves it certain — indeed, only makes 
it .still clearer— that there must be separate and specific 
■' advice to ratify from each Government concerned. 

For the explanation of Rule 2 is that consultation is 
required at the .stage of ratification, ^ well as m the 
earlier stages of the negotiation of a treaty to which two 
or more Meniber.s of the Commonwealth are signatories, 
because of the form in which ratification is often carried 


oat. It will be noted that there is nothing either in the 
Resolution of 1923 or in the Report of *1926 concerning 
the fot-tii of ratification. Probably in 1923 this was 
because it was a3.siinied that the form was already 
established. Where a treaty was made by a single 
Dominion acting alone, a treaty which imposed obliga- 
tions only on it.self, an instrument of ratification 'was 
drawn up by the Briti.sh Foreign Office on receipt of 
the Dommioii Order in Couneii advi.sing that the treaty 
be ratified ; this instrument was signed and the Great 
Seal attached by the King or by the Secretary of State 
for Foreign Affairs on his behalf, and was forthwith 


depo.sited by the Foreign Office on behalf of the Dominion 
concerned. MTiere the treaty was one to which two 
or more Members of the Commonwealth were signa- 
tories, a single mstrument of ratification was again 
drawn up when ail the Orders in Council of the signa- 
tory’ Governments had been received. This single 
instrument set forth the fact that the King ratified the 
treaty in respect and on behalf of all the signatory 
-Members of the Gonimonwealth. 'This was the pro- 
cedure adopted for the Treaty of Yersailies, for the 
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Wasimgtm Conventions of 1921, and for orhe.. rsesH. , 

It if, plain tnat in order tn -, 000 , 1 .^ jf ^ 

Act to be draivn no b.; 7;7::v 7^ 7^" ^7 

deposited at a 7;i7;K9:\7' 77!t 7^^ 

a.^^esignatoip-Govenn7i7\7;;^;7;r 

t].7r, f to point out that 

tW .oiilerence 0 + 1923 nor since has 

imuormitv or practice as the rlraftw-^ f’A X "T 
non ot Iy.dj seem to have asHooPd Tbo- u 

two important kinds of deviatio'n fP,,, PtlXP 

SXw'k f deposited on beWf 'oPlJ 

-lie ^ioiitLsh signatories to a treatv. 

a number of genera] co’n-e-nf’. v n ■ 1 

imder tie ansoiees of tP Tpl,,! t ■ of™ 

rat;-fip(i n+ n-i? ■ -Lteagae 01 ifations have been 

tide , *”!f ™>aents br different llembers of 

ofbtdXdcflAS'XAA ““ 

-paratetlcih It It' i i 

fe^nentlv be neoessarv tPesi tie BriXaSDobsSS 

in re Ad i ',' i ' ■ P”'"® ““ ““rical poliev 

-- respect of ail general conventions, which frernient 

e.|erience has shown they will not do. And vXen the 

'/ Coiiimonwealtii do aeoide 

0 ratify by s^eparate mstruments and a.t different date'^ 
them IS Clearly no need for consultation -at tb.\u^etf 
lacification, when the treaty has been finallv ncaotHed 

an« and when its terms can n^ 

Second and more important, ratification of -soirp 
geneiai imeniational conventions has been effected i7 

Si f“?iA “ whoIldXered 

with fu' « metnocl consists of the depo-sit 

Avitn the feecretary-General of the League of Nations 

nationS oon^it/onsTfor^^mric" X P- in/m 

the Slavery Convention of 1926, ?to: kAuoS' 
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of tile copy of an official minute or otlier CTOYeTiiment 
cloemnent ■wMcii he registers as the ratification ’.Yhioh is 
required. So far as the present 'writer is av/are, it has 
so far only been used, in respect of International Labour 
Conventions ; it was so used first by the Union of South 
Africa, then in 1924 and since by the Irish Free State, 
and later still both by Canada and Australia. The 
Australian Govermiient has ratified one Labour Con- 
vention by this means ; the Canadian Governmeiit 
four ; the Irish Government nine ; and the South 
African Government three — a total of seventeen.-' 

There have been variations in form as befiveen the 
different ratifications effected so far by this means by 
the four Dominions. In the case of the Irish Free 
Stats tie document forwarded to the Sacretary- General 
was a copy of an ‘ Order of the Executive Council ’ re- 
garding a decision of the Executive Council to ratify ; 
in the case of South Africa it was a copy of an ‘ Executive 
Council Minute' recommending the Governor-General Go 
approve of the ratification of the said draft Convention ’ ; 
in the cases of Canada and Australia it was a copy of 
an *’ Order in Council ’ in which the Governor-General 
orders ratification.^ 

The essential paragraph of the Canadian document 
by which four conventions were ratified on March 11, 
1926, reads as follows ; 

‘ . Therefore, His Excellency the Governor-General 

ill Co-ancil, on the recommendation of the Secretary of 
State for External Affairs and with the concurrence of 
the Acting-Minister of Labour, is pleased to confirm and. 
doth hereby confirm and approve the above four Draft 
Conventions on behalf of Canada ; formal communica- 
tion of S'uch ratification to be made to the Secretary- 
General of the League of Nations and to the Secretary 
of State for Dominion Afiairs.’ 

^ For a list of these contentions ^ For the text of these docum£;nt,s 
vide. Appendix III, pp. 403-4, mfra, vid^ Appendix III., pp. 404-8, infra. 
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Thus ratification of some important international con- 
ventions has been effected by four different Dominions 
by their own action alone, without even the formal 
intervention of the British authorities in London. In 
the form adopted by the Canadian Government it 
must be admitted that this method looks remarkably 
as if, in respect of these conventions, or of any others to 
which it may be applied, it involved the transference to 
the Govenior-CTeneral of the right to eoiercise tie royal 
prerogative in respect of the ratification of treaties. 

It is said that this procedure has so far been confined 
to international agreements which have not been given 
what the Eeport of 1926 calls the form of a treaty 
between Heads of States ; in other words, it has been 
confined to what the Treaty Eesolution of 1923 described 
as ‘ agreements between Governments ’ ^ — that is to 
say, to instruments in which the name of the King does 
not appear in the preamble, the contracting parties 
being named as countries or Dominions. This may be 
true, but it is difficult to see that it has any consti- 
tutional significance. Smith and Corbett rightly point 
out that the distinction between ' agreements between 
Governments ’ and other treaties is a formal one. ‘ How,’ 
they ask, ’ can a Government, if it is to be distinguished 
from its state, be bound for ten years or for any other 
fixed period ? If it is the state which is bound, then 
this kind of agreement differs in nothing but form from 
the traditional type of treaty.’ ^ This argument is un- 
answerable. A treaty is none the less a treaty because 
it is made in the names of the countries which are the 
contracting parties. In fact, a great many treaties, in- 
cluding the Treaty of Versailles of 1919, were made in 
the names of countries and not of Heads of States. 

Moreover, in the specific case under consideration no 

^ Vide Treaty Resolution of 1921^, “ Canada and World Politics, 

Section ii., p. 39o n., infra. p. 59. 
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one denies that the Labour Conventions v^Mch have 
been ratified by this new procedure of Dominion Order 
in Council are ‘treaties proper/ and treaties of a most 
important kind. It is true that in respect of these 
Labour Conventions the woivl ratification ’ is used in a 
special sense, since there is, owing to the procedure of 
the International Labour Conferences, no usual stage of 
signature by plenipotentiaries. On the other hand, as 
Mcl^air points out, ‘ once a Draft Convention has re- 
ceived the number of signatures stipulated for it ... it 
becomes a proper treaty binding upon the States ratify- 
ing it.’ ^ Thus ratification of a Labour Convention is 
in substance, if not in form, the same as ratification of 
other kinds of treaty : the definitive act by which 
a Government undertakes an international obligation. 
The new procedure adopted by the Dominions for 
Labour Conventions is therefore important ; its validity 
has never been contested either by the British Govern- 
ment or by the Imperial Conference ; and since it is far 
less cumbrous than the usual method, it constitutes a 
notable precedent of which more may perhaps be heard 
in the future. 

There is one more important point about the rules 
on ratification which must be noted. It relates to 
Rule 4. Since ratification of a general convention is 
sometimes effected by a single instrument for two or 
more Members of the Commonwealth, the doubt used 
sometimes to arise whether their ratifications should 
be counted as one or several for the purpose of bringing 
the convention into force. In the words of the Report : 

' The question has sometimes arisen . . . whether . . . 
ratifications on behalf of different parts of the Empire 
which are separate Members of the League should he 

^ Oppenheim, 1928 edition, i. p. Law, adopted by tlie Council of the 
588, n. 3- Ci. also Report of the League. C. 357, M. 130, 1927, 
Gommittee of Experts for the Pro- v. 16, 
gressive Codification of International 



C4ENEB.AL POSITION IN INTBSNATIONAL LAW 1(54 

counted as sefarate ratifications.’ ^ Kule 4 answers this 
question laying it down that the ratification of each 
Member of the Commonwealth is a separate ratification. 
The point might have been of great importance in 1921 
when the Statute of the Permanent Court of Inter- 
national Justice was brought into force ; unless twenty- 
five ratifications had been received September 1, 
1921, the Second Assembly could not have set up the 
Court by electing the judges who were to compose it.^ 
It was again of great importance in connection with 
the bringing into force of the Opium Convention of 
1925, which provided for the creation of a Central Opium 
Board, the actual establishment of which was long 
delayed because an insufficient number of ratifications 
were deposited. 

The Eeport of 1926, by definitely deciding that the 
ratification of each Dominion shall be counted separately, 
even when ratification has been effected by a sitigle 
instrument, has once more given striking recognition to 
the fact that ratification takes place for each Dominion by 
its own act and will, and it has furnished one more proof 
that each Dominion is formally and officially regarded as 
a separate party to any treaty that it signs. 

Conclusions conobrnino the Treaty Rights op the 
Dominions. 

What is the meaning of all these rules of procedure 
in relation to treaties when they axe considered as a 
whole ? Do they or do they not justify the claims that 
the Dominions have acquired the treaty-power, and that 
no Government other than that of a Dominion itself has 
any constitutional right to make an intemational 
engagement on its behalf ? 

^ Giad» 2768 (1926), p. 24. (My Members of the League ratified the 
italics. ) Statute by a single joint instrument, 

" All the British Commonwealth as for the Treaty of Tersailles. 
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Priim facie, taking tlie rules at their plain, face value, 
the correct, answer would seem to be an emphatic 

liJ. riXici t i V ti . 

But before this answer is justified in detail, it is rele- 
vant to consider why the rules vrere originally made. 
The answer is that they v-ere made to settle the dispute 
between Great Britain and Canada concerning the pro- 
cedure adopted for the making of the Treaty of Lausanne, 
The Treaty Resolution of 1923 was drawn up in order to 
remove the confusion of ideas shown to exist by the 
correspondence v/hich had pa.ssed betvfeen Ottawa and 
London concerning the proceedings of the Lausanne 
Conference. 

Kcw, in the course of that corre-spondence Mr. 
Mackenzie King, the Prime Minister of Canada, had laid 
down the following four principles concerning the 
making of treaties affecting the Empire as a whole at 
International Conferences : 

(1) That Canada should be dirsotly represented at such 
Conferences by a representative who should participate 
in the iiroceedings of the Conference. The appointment 
of such repre.sentative should be effected by full powers 
signed by His Majesty the King in the form of letters- 
patent authorising him to sign aiiy treaties or conven- 
tions to be concluded for and in the name of His Majesty 
the King in respect of the Dominion of Canada, the 
Canadian Government having by Order in Council 
sanctioned the issuance of such full powers. 

(2) That the plenipotentiaries so appointed should 
formalty sign any treaties so negotiated on behalf of 
Canada. 

(3) That treaties so signed should be submitted to 
the Canadian Pai'liarnent for approval. 

(4) That the Canadian Government .should signifj- its 
assent in respect of Canada to the final act of ratification 
by the King.^ 

* Uf. M'Kenzie, July 1925, p. 604, 
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It was to meet these claims of the Caiiadiaii Prime 
Minister that the treaty rules of 1923 were made. ' 
Bince these claims applied to treaties affecting the 
Empire as a whole, it was to be assumed that they 
applied a fortiori to bilateral or other treaties made by 
a single Dominion with a foreign Power ; and in fact 
the action of the Canadian Government on the Halibut 
Treaty discussed above had clearly shown that Mr. 
Mackenzie King intended that thei’ should so apply. 
Taken together, these claims constitute a powerful 
assertion of the right of Canada to be bound by no 
treaty which it has not itself made, bi^ its own 
definite constitutional action. It is therefore of 
great importance that on every point the Canadian 
Prime Minister received the fullest satisfaction. More- 
over, what was established by the Resolution of 1923 
has only been amplified and made yet clearer by the 
additional rules and explanations of 1926. In every 
particular the national rights of the Dominions have 
been extended and confirmed. 

What, then, is the total effect of the existing rules, 
as they have been described above ? It may be 
summarised as follows : 

1 . A Dominion Government lias the right to take part 
in any treaty negotiations initiated, by the Government 
of any other Member of the Commonwealth, if it holds 
that its interests are likely to be involved. 

2. General or group treaties are hencefoiward to be 
drawn! up in a form which ma.kes it absolutely plain that 
the signatory Dominions are ' on a footing of equality 
with Great Britain as participants in the treaties,’ 
i.e. their plenipotentiaries must be named in the pre- 
amble, they must sign separately each in respect of his 
own Dominion, etc. 

3. The pienir>otentiary of a Dominion who negotiates 
and signs such a treaty on its behalf must hold a full 
powder issued by the King on the advice of the Govern- 
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ment of tliat Dominion and indicating that he is entitled 
to act for that Dominion. No mternational treaty 
eiigagement can henceforward be made wliicii will bind 
a Dominion unless sucii a full power has been issued 
to its plenipotentiaiy on the specific ' advice ' of its own 
Government. 

4. If a general or group treaty is made which is to 
impose obligaAions on more than one Member of the 
Commonwealth, no Dominion will be bound by it unless 
there is appended to it a separate signature written by 
its own plenipotentiary on its behalf. 

5. If, on the other hand, a Dominion makes a bilateral 
treaty which imposes obligations on itself alone, the treaty 
will be signed by its own plenipotentiar}^ and by him alone. 

6. No treaty signed by a Dominion can be ratified on 
its behalf except at the instance of its own Government. 
Without its own constitutional action at this stage, there- 
fore, no Dominion Government can be bound by any 
treaty.^ 

7. Every ratification of a general treaty by a Dominion 
shall be counted as a separate ratification for the purpose 
of coupling the number of ratifying parties required to 
bring that treaty into force. 

At every stage, therefore,, in the preparation of a 
treaty, negotiation, issue of full powers, signature, 
ratification, every substantive action taken in respect 
of a Dominion must be taken by the agents of its own 
Governmeiit and in virtue of decisions come to by that 
Governineiit. Moreover, the Government of a Dominion 
can take action at every stage on its own initiative, 
subject only to its fulfilment of the duty of consultation. 
In the face of these facts, is it still possible for any one 
to hold that the Dominions have not acquired the 
treaty-power, so far at least as British constitutional 
practice is concerned 1 

It appears that Keith still takes this view, and that 

’ Vide, Lewis, B.TJ.L,. 1925, pp. 35-6. 
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he adheres in. substance to the doctrine which he 
expounded in 1923 and 1924. 

In 1923, in discussing General Smuts" doctrine that the 
Dominions had achieved ‘ a position of absolute equality 
and freedom . . . among the other nations of the world," 
Keith wrote that if this were true it would mean ‘ that 
there would be a real and fundamental change in the 
constitution of the Empire since the Armistice, and that 
no treaty arrangement could be entered into afiecting 
any autonomous part of the Empire without the 
deliberate action of the Government of that part. A 
further deduction is that each autonomous part of the 
Empire is capable of exercising in independence of the 
other parts the treaty-power as regards itself." 

He then proceeded to deny that either change had 
been made. 

In 1924 he wrote : ‘ The Empire remains a unit of 
International Law’ which can be bound by treaties 
entered into by any plenipotentiaries duty accredited 
by the Crown on the advice of the Imperial Govern- 
ment. From the point of view of International Law 
the composition of the delegation which treats regard- 
ing the conclusion of treaties and signs the agreements 
arrived at, is a matter of indifference : these axe purely 
internal matters, vital from the Imperial point of view, 
but negligible in international relations. Similarly the 
ratification of the peace treaties and the Washington 
agreements has been an act of the Crown on the advice 
of the Imperial Government ; the fact that this advice 
was tendered only after the Dominion and Indian 
Governments had concurred and had obtained the 
approval of their Parliaments, is a matter of funda- 
mental constitutional importance, but it lies outside 
the province of International Law." ^ 

^ Journal of Gomparative Legisla- “ Constitution^ Administratrix and 
tioiix NoYembex* 1923, p. 162. Laws of the British LJmpirex p. 47. 
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In 1927, writing of the Eaport of 1926, he says : 
‘ As regards the negotiation of treaties, no change of 
fiinclarneiital importance was made. The Eepoxt leaves 
unaltered the rule that treiaties proper can be made by 
the King only ; that they can be signed only in virtue 
of full powers issued by the King on the authority of 
a recommendation of a British Minister, however faith- 
fuliy he may act in his recommendation on the advice 
of a Dominion Government ; and that ratification can 
only be expressed in the same way,' ^ 

There are in this argument two pdints : first, that 
treaties proper can only be made by the King ; second, 
that full poivers, instruments of ratification, etc., are 
issued by the King not on the advice of the Dominion 
Governmerit but on that of the British G'-overnment in 
London. They are precisely the arguments used bj^ 
Keith in 1924, and previously, to prove that the 
Dominions had not acquired the treatj-power. They 
may be considered in turn. 

The first argument is briefly this : The King is the 
party to all treaties : he is the party as Head of a single 
international person, the British Empire ; the Dominions 
are parts of this Empire ; therefore they cannot be for 
purposes of treaty-maldng separate persons of Inter- 
national Law, nor have any real inteniational treaty 
rights of any kind. 

Eolin has stated this argument in the following 
words : ‘ Si le roi de la Grande Bretagne etait eii meme 
temps le roi du Canada, etc. . . . et etait exclusive- 
rneiit conseille par des ministres differents dans chacun 
cle ces pays, ceux-ci seraient bien des Etats distincts.' 
That is to say, if the King held in fact the same position 
in each of the Dominions as he does in Great Britain, 

^ February 1927, p. S6. same view vkU Smith and Corbett, 

Vidt also Responsible Govemment^ Ca-nada and Wo7'ld Politics, pp. 53-4, 
1928 ed., voi. ii. pp. 909-10. For 149, et passim-, 
another exposition ox mneii the 
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the whole thing would be diherent. and the Dominions 
could have effective intexiiationa,! rights. But in that 
case, says Solin * — and Keith would in some passages 
appear to have a disposition to agree — they are 
separate so%’ereign states, and no longer connected by 
any legal bond (except, perhaps, a personal union) to 
the British Empire, of which they claim to form a part. 

It may be submitted that this doctrine rests on a, 
double falhicy. 

First, it denies by necessary implication what is 
iiniversally admitted, that the King is in fact King 
of the Dominions precisely as he is King of the 
Uiiitedi Kingdom, and that he holds in the Dominions 
the same position that he holds at home. This is the 
only meaning that can be attached to the constitu- 
tional doctrine laid down in the memorandum circulated 
to the British Empire delegation in Pa,ris on March 12, 
1919, by Sir Robert Borden on behalf of the Dominion 
Prime Ministers there assembled — a doctrine never dis- 
puted by the British Government, either then or since. 
In that meiiioranclum the Prime Ministers declared : 

‘ The Crown is tlie supreme Executive in the United 
Kingdom and in all the Dominions, but it acts on the 
advice of ciiiferent Mnisters within different constitu- 
tional units.’ “ 

lii support of this interpretation of the doctrine of 
the Dominion Prime Ministers, the authority of Sir 
Cecil TIurst may be cproted once more. Discussing the 
issuance of full po'wexs to a Dominion delegate, he 
says : 

’ li is the King who issues him the full power, but the 
King is the King of all the Dominions and n-ol of one 

"" 3rd Ber. , vol. iv.j 1923, Vide Proceedings of hnperiid War 

p. 223. Cf. supra, p, )24. Conference^ p. 59. Cf. also, for a 

- Cf, also a statement in simila.r valuable discussion of the point, 
terms made by Bir B. Borden to the Hall, British Commonwealth of 
Imperial War- Coiiference in 1917. Nations, pp. 237 et seqq. 
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only. If satisfaction was to be given to the desire of the 
Dominions that they should take part in the conclusion 
oi peace as separate political entities, the full power 

vhnch each Dominion representative was to receive-must 

be iimiteci m some way to the Dominion which he rem-e- 
sented. He was not merely to act on behalf of the Kinq 
as sovereign. What Canada ivantecl was that the Canadian 
r^resMwe should .sign on behalf of Canada, not that he 
should sign generally on ttie King’s behalf . . . consequenflv 
words were introduced into the full powers issued by 
-lie iviiig to the Dominion plenipotentiaries which re- 
stectecl their authority to that of sighing on behalf of 
tne Dominion on whose behalf they were acting.’ i 

Tiiis^ statement by Sir Cecil Hurst is concliisive on 
me point, and it shows that the view put forward by 
Keith m 1923 and 1924 can no longer be held. It shows 
too, that since the King is King in each of his Dominions 
as well as oi Great Britain, it is perfectly possible for 
im^to agree to a treaty with a foreign Power or foreign 
owers on benali eitner of any one or of several or of all 
political entities,^ as Sir Cecil Hurst has 
called them, of wmich he is the Head. If a treaty is 

n f Commonwealth, the King must now make 

with the xoreign parties to that treaty six separate 
contracts, or seven, if India is ineluded-ke. one for 
each separate political entity.^ It must be added that 
there IS no inherent difiiculty, still less impossibility, in 
oucii aj constitutional anangeniciit. 

h^ w ’ f Dominions 

^ e right to make treaties, because, that is to saw 

lor treaty-mabmg purposes they are international 
persons thereiore they must be fully sovereign inde- 

bSe**"’ “i “““«»» 'Sa tie 

also an important discussion of this A°dZ-.mt'eb!\ 92 i 
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t]ie iiegligibie bond of a ‘ personal union/ To maintain 
sucb a view is to fall into the aged fallacy that sover- 
eignty is one and indivisible. It is now agreed that 
‘ sovereignty ’ may be infinitely divided, and there is 
accordingly no difficulty in the conception that, for 
some purposes of International Law, Dominions may 
be legal ‘persons,' while for other purposes they 
may still be part of a single unit called the British 
Empire.^ 

A third argument may be brought against this first 
contention : that it would reduce to nonsense the dogma 
of the Eeport of 1926 that the Members of the British 
Commonw^ealth are ‘ equal in status, in no way sub- 
ordinate one to another in any aspect of their domestic 
or external afiairs.' Since equality of status is recog- 
nised to be the root principle ' of inter-imperial rela- 
tions, it is plain that no proposition ■which has this 
res'ult can now be seriously entertained. 

We may pass on, therefore, to Keith’s second point : 
that the Dominions have not the treaty-power, because 
the full powers, instruments of ratification, etc., which 
their Governments demand are in fact granted by the 
King, not on the ‘ advice ' of his Dominion Ministers, 
but ‘ on the authority of a recommendation of a British 
Minister.' ^ 

Since this proposition is peculiarly difficult to recon- 
cile wdth the plain terms of the Report, it may be well 
to reproduce in extenso the argument by which it is 
defended. Here it is : 

‘ The idea that the King could act without any minis- 
terial advice from the Imperial Government, simpty on 

^ Cf . Cliapter VIII. , infra^ for a ‘ The grant of full powers is a matter 
further discussion of this complicated in which the King acts and can act 
and important point, and of the only on the advice of the Imperial 
theory that the King is a single Government conveyed through the 
international person. Secretary of State for Foreign 

^ Gf. also Besponsihle Governme^it, Affairs, and . . . ratification is due 
192S ed, , it. p. 900, where Keith says : to the same sourced 
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a sxibiLiisshii bv Dominion Ministers^ is an impossibiiitir, 
Tlie people of the United Kingdom would iiaue formally 
by assent in Parliament to homologate such a mode of 
procedure, and it may be regarded as most improbable 
that they would consent that their sovereign should at 
the same time act as the independent sovereign of a 
Dominion. But, at any rate, the view that a vital 
change earn be introduced sab sUentio is inadmissible. 
A much more plausible opinion is that of Professor Allin, 
who is indeed convinced that Canada must eventually 
obtain complete sovereign status, but who merely holds 
that the Imperial power of control aS regards treaties, 
though still formally present, is virtiialK lost, as the 
right of refusing ratification is as obsolete as that of 
disallowing Acts. This, liownver, clearly goes too far, 
Tliafi the Imperial Governnient would refuse assent to a 
Bill piiricorting to sever the ties betvceen the Irish Free 
State or the Union of South Africa and the Empire is at 
present certain : assent could be accorded only after full 
argument at an Imperial Conference, vvhere the views 
of the Empire as a whole can be ascertained. Similarly, 
if any part of the Empire desired to conclude a treaty 
gravely injurious to another part, or parts, it would not 
mereho be the right, but also the clear duty of the Imperial 
Government to suspend ratification i^endiiig full discus- 
sion by an ad hoc conference, . , / 

It iiiiist be said with great deference that in this 
argument the legal or constitutional difficulties of the 
doctrine put forward are not really faced. Indeed, the 
argument is rather political than legal, ilnd even as a 
political argument it is not convincing. On the last 
hypothesis taken, for example, the duty of the Imperial 
Government to secure consultation on a ' gravely 
jiirious ' treaty could not, under the Report of 1926, 
justify suspension of ratification, since the coiisiiltatioii 
required for such a purpose must have taken place 

^ Journal of Comparative Legislation, February 1927, pp. 86-7. 
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before negotiations for the treaty had even been begun. 
That would be the normal and necessary result of the 
new oonventioxial constitutional dutj^ of consiiitatioii. 
subject to which all the treatj^ rights both of the 
Dominions and of Great Britain must now be exercised. 

And if, per impossibile, a Dominion Government in 
making such a ‘ gravely injurious ' treaty had failed to 
fulfil its duty of consultation, the right of the British 
Government to demand such consultation before ratifioa- 
tion took place would arise, not from a power of dis- 
cretion in withholding ratification, but from the con- 
stitutional convention of consultation itself. Moreoi^er, 
in this respect the British Government would have no 
greater rights than any of the Dominions whose, interests 
might be affected by the treaty ; and if it were the 
British Government which had made a treaty affecting 
Dominion, interests without consultation, the Dominions 
on their side could exercise the same right of intervention 
directly they had knowledge of what the British Govern- 
ment had done. Keith’s argument, in short, does not 
affect the questions of constitutional right involved ; it 
simply leads to the conclusion, with which every one 
agrees, that without proper consultation the treaty 
arrangements of 1923 and 1926 will create a state of 
chaos. 

But apart from these considerations, there are several 
reasons which lead to the conclusion that this doctrine 
is wholly wrong ; that it is in fact the Dominion 
Governments which ‘ advise ’ the King concerning their 
full pov/ers and instruments of ratification; that the 
intervention of a British Minister is wholly formal ; and 
that therefore the Dominions have now acquired the 
treaty-power. These reasons are as follows : 

First, the Eesolution of 1923 says plainly that ‘ the 
ratification of treaties imposing obligations on one part 
of the Empire is effected at the instance of the Government 
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of that 'Qcvi'th ^ Sir Cecil Hurst interorets this to mean 

fj X X 

as loliOvvs : 

‘ The ratification of a treaty is the act of the King, 
and constitntionalij?- the King must act on the ad.vioe of his 
Ministers when he gives the ratification, and fiie Ministers 
on ivliose advice he acts must be the Ministers responsible 
for the pant of the Empire affected by the treaty.' ® 

There is no other rational interpretation of the Eesolu- 
tion of 1923 ; and even if there ivere, Sir Cecil Hurst’s 
opinion would have to be accounted as of great authority. 

Second, there is the precedent referred to above of 
the Labour Conventions ratified by four different 
Dominions by simple Order in Council Avithoiit even the 
formal intervention of a British Minister. Were those 
ratifications valid ? If they Avere not, AA^hy has their 
A'aliclity never been contested ? If they were, how can 
their validity be explained except by admitting that the 
Dominions have been permitted to exercise the treaty- 
poAA'er ? 

Third and finally, there has been a reasoned state- 
ment on the point by the Prime Minister of Canada, a 
statement which stands on record as an authoritatiA^e 
interpretation of the aTgaa^s of the Imperial Conference 
of 1923, Avhich has never been challenged since it aatts 
made in. 1924, and AA^hich niiist therefore, it is sub- 
mitted, be accepted as conclusive. Here is an ad- 
mirably summarised account by Lewis of the debate in 
the Canadian House of Commons in AA^hich this state- 
ment by the Prime Minister w’-as made : 

‘ Mr. Meighen asked the question, UjAon whose recom- 
mendation does His Majesty act in authorising the 
execution of a treaty by the appropriate Dominion 
representative 1 ” and Mr. Mackenzie King replied that 
he could best illustrate the point of vieAy AAdrich was 
^ Cmd. 2768 (1926), p. 21 n, 

* Op. cit.^ p, 84. (The italics are mine.) Cf, also Note in., p. 208, in/m. 
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expressed &.t tlie Imperial Goiife.rence of 1923 by reoalling 
an answer made by Sir Ceoii Hurst to a question that 
was asked by one of the Dominion Prime ivlinisters : '' In 
the event of advice being given to Plis Majesty wliicli 
might prove to be not jpmper advice, and the necessity 
should arise for imx3eaching the Minister or the Prime 
Minister who had given it, would it be,’' asked Sir Cecil, 
"’the British Prime Minister, or the Secreteny of State 
for Foreign Affairs, or the Minister or Prime Minister of 
the Dominioii eoiicenied, against whom impeachment j)ro- 
ceedings should be proj)erly started '? ” Mr. Mackenzie 
King added, ''1 gathered, I think righthv that the inter- 
pretation which the Foreign Office placed on the matter 
is that the G-overnment of the Dominion which was 
tendering the advice in such a case was the Government 
that was responsible ; that it zvas advising His Majesty 
directly in regard to matters loMch were of sole concern to 
the Dominion ; that in the transmission of that advice 
the British Government teas acting as the channel through 
which that advice vms transmitted, hut it ivas not the Govern- 
ment ivhich vjas formcdly tender ing the advice D Mr. 
Meigiien asked wh 3 /, if the approval of the British 
Government was not essential and not obtained, the 
transmission slioiikl take place through the British 
CTOvernment. Mr. King rej)lied that ''these are all 
matters of constitutional deveioj)ment. Up to the 
laresent all communications have gone to His Majesty 
through the British Government. It will also be seen 
that it is obviously desirable to have some central 
agency or channel through which all coniniiinications 
may ]3ass and where they may be noted. I think it 
would be palpably unwise to have different parts of the 
British Empire communicating direct with His Majesty 
without any kiiov/iedge on the part of the Emjpire that 
such advice was being given in that w&jD Mr, Meigheii 
challenged this statement, and suggested that the 
function of the British CTOvermnent rvonld consist in 
making a recommendation ; having considered the terms 
of the treatj?- and being satisfied that the matter vu-b 
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principal^ the concern of Canada, the recommendation 
would be given clieerfuily, but it would signify to His 
Majesty the approval of the British Government.” 
Mr. King pointed out in reply that his understanding of the 
situation ims arrived- at after a conference toiih the British 
authorities and the Prhne Ministers of other Dominions in, 
the presence of Lord Curzon, who as Secretary of State 
for Foreign Affairs presided at a subsidiary conference 
for the jrurpose of considering these matters. He con- 
cluded, “ I believe I have accurately stated the position ; 
it is certainly the basis upon which this Government is 
proceeding.” ' ^ ** 

Writing in 1928, Keith insists that if the Canadian 
Government gives ‘advice,'" ‘the responsibility of endors- 
ing it is Imperial ’ ; and on. the statement by Sir Cecil 
Hurst cited by Mr. Mackenzie King he says : 

‘ The fact seems to have been forgotten that changes in 
the constitution of Empires are not made by obiter dicta, 
cited at second hand, of civil servants, but by re, solutions 
of Parliaments and responsible Governments.’ ^ 

To which it may be replied that Sir Cecil Hurst was 
plainly speaking not for himself, but for the British 
Government ; that his view was accepted ‘ by the Prime 
Ministers of the other Dominions in the presence of 
Lord Curzon ; and that it v/as an interpretation of a 
‘ re, solution of responsible Governments,’ namely, the 
Treaty Resolution of 1923, -w^hich •^vas the cause of the 
disGus,sion 'which Mr. Mackenzie King reported to Ms 
Parliament. There can be no doubt, therefore, that 
Mr. Mackenzie King’s statement sets forth the accepted 
constitutional doctrine on the point. 

Fourth, if the British hlioisters -who perform 'the 
formal functions of preparing full powers for Dominion 

^Canadian HansarcL vol. lix, 1925, pp. 34-5. (The italics aa’e mine.) 
p. 574. The above is a siiimnary of - Responsible Government, 1928 ed.. 
the debate made by Lewi.s, 5. F./.Z-. 5 ii. p. 900. 
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delegates and of attaching the Great Seal to instru- 
ments of ratification for Dominion treaties are thereby 
giving substantive ‘ advice ’ to the King, that involves 
a plain contravention of the principle laid down in the 
Report of 1926, that ' it is the right of the CTOverninent 
of each Dominion to advise the Crown in all matters 
relating to its own affairs.’ ^ It may be recalled that 
the Balfour Committee went on to elaborate that prin- 
ciple. ' Consequently,’ they said, it vvould not be in 
accordance with constitutional practice for advice to 
be tendered to His Majesty by His Majesty’s Govern- 
ment in Great Britain in any matter appertaining to the 
affairs of a Dominion against the views of the Govern- 
ment of that Dominion.’ ^ Nobody can deny that a 
treaty negotiated for a Dominion by its own pleni- 
potentiary is a ' matter appertaining to the affairs ’ of 
that Dominion ; but if such a treaty can only be signed 
and ratified ‘ on the authority of a recommendation of 
a British Minister,’ then the British Minister must have 
authority to recommend that it be not signed or ratified, 
in which case the principle cited above does not apply in 
the vitally important matter of treaties, and the Balfour 
Committee were guilty of writing nonsense. No such 
conclusion can be admitted for a moment. 

Fifth, no one denies that His Majesty’s Government 
in Great Britain has the right to make treaties with 
foreign Powers in its own discretion ard subject to no 
constitutional limitation but that of the conventional 
duty of adequate prior consultation. But if the Govern- 
ment of Great Britain has that right, the Governments 
of the Dominions have it too. Keith’s doctrine obvi- 
ously implies that the Dominions are subordinate to 
Great Britain in this respect. But such a doctrine 
makes nonsense of the dogma that the Dominions are 
‘ equal in status ’ with Great Britain in all respects : 

Omd, 2768,(1926)5 p, 17 ? (My italics,) ? Ihid, 
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it flies full in tlie face of tlie Eepoit of 1926, wMcli 
declares iliat the Dominions are ‘ in no way subordinate 
in an}’ aspect of tlieir . . . external affairs/ And if 
tlie Dominions are ‘ equal in status ‘ with Great Britain, 
they must be equal both in rights and in the power 
to exercise their rights effectively ; otherwise laiigiiage 
has lost its meaning, and the whole Eeport of 1926 
is founded on a fraud. 

It rna}^ be coneluded, therefore, that it is the Dominion 
Governments who exclusively and decisively advise the 
King on treat;/ matters which affect ‘‘themselves, it 
follows that the Dominions have now acquired, at least 
so far as British constitutional practice is coneerned, 
the treaty-power, and have acquired it wdthout any 
constitutional limitation of any kind, excepting onty 
the conventional duty of prior consultation discussed 
above.^ 


It remains to be considered what is the real signifi- 
cance of the iiiterventioii of a British Secretary of State 
for Foreign Affairs in the preparation and the issue 
of full poivers and instruments of ratificatioii. If the 
Secretary of State does not ‘ advise ' the King, vihat 
does he do ? Why is the old procedure for drawing 
up full powers and instninients of ratification still 
retained ? 

The first answer, no doubt, is that the old procedure 
has not been adhered to by the Dommion Govern- 
ments in respect of all the treaties and eonventions 


they hrwe made, with regard either to full powers 


or to ratification. 

^ Gf. deciaiAition b5’' M. Siidolplie 
LemieiiA, •Sx3eakei’ of tlie Canadian 
House of CoininGns, on August 27, 
1928, before tlie Empire Eaiiia- 
mentary Association ; ' Le Canada 
jouit main tenant cui droit de conclure 
des trait ^3 et les trait^s concliis par 
la Grande Brete^gne ne ie tient pas= 


L'intervention de Downing Street est 
d^sormais dans un pass4 iointaiii. 
Le Canada, est autonome an. sens 
le plus plein du mot.’ Journal de 
Geneve^ August 29, 1928. Cf, also 
M. Lapointe, cited by Loy/ell and 
Hall, 1927, p, 68L 
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At the International Labonr Conferences their dele- 
gates have helped to make many conventions with no 
other credentials than those which they received from 
their own Governments at home. It is true that in 
International Labour Conferences conventions are not 
signed, and that therefore it may be held that full 
powers are not in any case required. The argument is 
not conclusive, for in the past the right to negotiate at 
all was only conferred by full power; but even if it 
w^ere, the further fact remains, that at the Assembly of 
the League of N,..tions Dominion delegates have siriiilarlj* 
helped to draw up treaties, and have actually signed 
those treaties with only the credentials their own 
Governments gave them ; examples are the White 
Slavery Convention of 1921, and the Slavery Convention 
of 1926. (See Note ii. to Chapter V., p. 208, infra.) 

Similarly vath regard to ratification, the Dominion 
Governments, as shown above, have ratified a number 
of international conventions, and have registered their 
ratifications, in virtue of their own Orders in Council 
alone and by action of the Governor-General and the 
Cabinet itself wdthout the formal intervention of a 
British Minister in any way. 

But of course it is true that in respect of most 
Dominion treaties the old procedure is retained. It is 
retained because it is convenient. Mr. Mackenzie King 
no doubt w'as right when he said that Dominion advice 
continued to pass to the King through the intermediary 
of a British Minister, partly as a constitutional survival 
of earlier practice, partly because practically it is a 
good plan to have ‘ a central agency or chamiel ’ of 
eommimicatioii for ail the Members of the British 
Commonwealth. The British Minister, in short, acts 
in the preparation and issuance of full powers and 
instruments of ratification as an inter-imperial secre- 
tariat for the Commonwealth ; he does the office work ; 
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blit he bas no stare at all in tie eonstitiitional ciecisions 
to be made. 

In yarious places in iis Tvritiiigs before and since tie 
Conference of 1926, Keiti ias explained tiat suei a 
position in respect of Dominion treaties is one wiici 
tie Britisi Secretary of State could not possibly accept ; 
tiat it would reduce imi to tie level of an ‘ office-boy " 
or ' private secretary ’ to tie King ; tiat te cannot 
possibly be divested of constitutional responsibility for 
the * endorsing ’ of any advice v^iici Dominion Ministers 
may give, and vviiei ie may transmit for tie King’s 
approval. It is relevant to poiit out tiat an exactly 
analogous process ias oecurred in respect of Dominion 
legislation ; tiat tie Britisi Minister who transmits 
Domiiion Acts of Parliament to tie King for tie Royal 
Assent ias no constitutional right to advise tiat these 
Acts be not approved, and therefore in no way " en- 
dorses ■' the advice tie King receives from his Dominion 
Governments. In other words, as Sir W. Harrison 
Moore ias put it ; 

‘ Practice does already recognise cases in which the 
Minister who is the instrument of the King’s action is 
not responsible for the wisdom or justice or expediency of 
that action, though in such cases he does advise and 
co-operate as a constitutional Minister of the Crown.’ ^ 

Since this ias happened with regard to Dominion 
legislation, there is no reason why it should not happen 
with regard to Dominion treaties. In fact, it is precisely 
tie position tiat is now recognised to exist. Tie 
Britisi Minister ias no share in tie constitutional 
decisions to be made about Dominion treaties, because, in 
the happy phrase used b}?' Duncan Hall, the Dominion 
Grovernments have been ‘ given access ’ in this matter of 
treaties to tie constitutional prerogatives of tie Britisi 

‘ ,LO.L., February 192f5, p. 23, 
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CrowiiA A new convention of tie Constitution lias been 
accepted — a new convention wiicli Keith. Hmself was the 
first to propose. On July 12, 1919, he published a: letter 
in the Times in which he suggested that the diffieiilty 
in respect of the issuance of powers to the Dominion 
Ministers fcy the Crown might be overcome by the 
adoption of the ‘ constitutional convention that the 
issuance of Full Powers to Dominion representatives 
on the request of their Government should be incumbent 
on the Secretary of State for Foreign Affairs as a niinis- 
terial function excluding any exercise of discretion on the 
fart of the Government of the United Kingdom.’ ^ The 
necessary change could not have been more happily 
and accurately expressed than in these words, and 
they rejiresent precisely what has happened : Keith’s 
proposal has been adopted, and a new constitutional 
convention has thereby been created which modifies 
the previously existing legal rigid. Allin’s doctrine,^ 
therefore, which Keith rejects, must be accepted ; 
the Imperial power of control as regards treaties, 
though still formally present, is constitutionally lost, 
for the right of the British Secretary of State to 
advise the King to refuse to ratifj^ a Dominion treaty 
is as obsolete as the King’s right to disallow an Act 
of the British Parliament. By the letter of his legal 
right, perhaps, he may do so ; by the working rule of 
constitutional law he certainly may not. 

Kor can it be admitted that this new conventional 
rule has been introduced, as Keith says, sub silenUo. 
On the contrary, the prolonged discussions of the 
Imperial Conferences from 1917 onwards, the numerous 
speeches of Dominion Prime Ministers, the Treaty 
Resolution of 1923, the Report of 1926, together 

Vide British Commonwealth of Nations, passim, and an important article 
in the Journal of Comparative Legislation, October 1920, pp. 196 et seqq. 

“ The italics are mine. 

® Of. stqma, p. 192, 
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witii tlie explicit statement of Mr. Mackenzie King 
wMck Jias been quoted, togetlier make a body of public 
and official declarations on. the matter more considerable 
than those made on many of the important changes 
and developnients of the British Constitution in the 
past. It is indeed relevant to repeat that vital changes 
in that Constitution have been introduced in much less 
formal manner than by the solemn adoption by seven 
Governments of resolutions and reports drawn up rn 
the Imperial Conference.^ 

Nor, it may be added, is there any reason to believe 
that these new conventional rules about Dominion 
treaties will produce the political difficulties which 
Keith foresees. It is to obviate these difficulties 
that the new constitutional convention about ‘ con- 
sultation ’ has been agreed to. There" is no ground 
for thinking that that convention will not achieve its 
purpose ; the Governments of the Dominions accepted 
it with a full comprehension of what it meant and, unless 
the public declarations of their statesmen were insincere, 
with a full determination to make it work.^ There 
would be more serious cause for anxiety about the 
future if it were believed that the Dominions, having 
been allowed freely to negotiate and sign their inter- 
national treaties vuth foreign Powers, might then be 
faced by the blanic refusal of the British Government 
to allow the King to ratify them. That situation, which 
some writers appear to contemplate with calm, might 
well strain the fabric of the British Commonwealth to 


" Of. Bupra^ pp. 5, 39, 45, 13S. 

“ This is also the answer to Smith 
and Corbett, who argue {Canaria and 
Wo’i'kl PoIiticSf pp. 53-4) that the 
‘neces.sary part assigned to the 
Secretary of State in the appoint- 
ment of plenipotentiaries and ratifi- 
cation does imply the right to 
scrutinise the subject matter of 
proposed negotiations and the terms 


of the draft treaty’; that it does 
give him 'potential control.’ To 
them this ‘ potential control ’ is a 
definite constitutional limitation on 
the treaty rights of the Dominions. 
Tlie Secretary of State needs no 
such 'right to scrutinise,’ because 
under the ' consultation ’ convention 
he must be fully informed both before 
negotiations begin and at every sub* 
sequent stage. 
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breaking point. Compared to sucli a danger, the risks 
involved in Dominion acquisition of the treaty-power 
are slight indeed. 

General Conclusions concerndig- the Status of 
THE Dominions in the General Sphere of 
International Law. 

then, is the whole efieet of the Report of 1926 
upon the status of the Dominions in the general sphere 
of Internaticnal Law ? What rights of iiiteraationai 
action has it conferred upon them ? What measure of 
international personality have they acquired ? 

Keith does not hesitate to say, writing in 1928, 
that : 

‘ Outside the actual sphere of League operations the 
Dominions remain essentially in their former status 
regarding foreign affairs.’ ^ 

On the other hand, a distinguished authority on Inter- 
national Law, McNair, writing also in 1928, reaches a 
different conclusion : 

‘ There can be no question that Australia, Canada, the 
Irish Free State, Newfoundland, New Zealand, and South 
Africa have acquired a position in International Law and 
in the Family of Nations. They are entitled ... to 
exercise the right of legation ... as regards those sta.tes 
which are willing to have diplomatic relations with them. 
They are entitled to make treaties . . . with foreign 
states. ... As a matter of status, Great Britain and the 
Dominions au’e fully self-governing units entitled to the 
rights and subject to the duties of Members of the Family 
of Nations.’ ^ 

There is no doubt that the effect of the above dis- 
cussion is to support McNair's rather than Keith’s 

^ liespoiisible GGver7V/7ient^ I92S pp. 198-9. the whole of §§ 94:® 

ed. 5 p. 893 . and 94?; for a valuable disciissiori in 

Oppenheimj 4th ed,, 1928, voL i, support of these coucliisions.. 
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eonelusion. Tte effect of that conclusion is, indeed, 
so clear, that our suxnmaiy of it may be brief. 

The Eeport could not by itself confer upon the 
Dominions rights of any kind in International Law. 
It could only create for such rights a solid basis in the 
public law and constitutional practice of the British 
Comiiionweaith ; it could only confer upon the Dominions 
the effective constitutional power to exercise such 
rights if the foreign Members of the international 
Societ}’ of States were willing that they should. 

That the Report has done. It has*so codified and 
confirmed the previously evolving practice of the 
Commonwealth as to establish a firm constitutional 
basis for an important body of Dominion rights in 
international affairs.^ 

What are those rights ? 

They include the right of a Dominion to open nego- 
tiations on any subject, technical or political, with any 
foreign Power ; the right to establish direct diplomatic 
relations with foreign Powers, by setting up its own 
diplomatic missions in their capitals, and conversely by 
receiving diplomatic missions from them ; the right to 
create its own consular services abroad, and to decide 
vrhether it will receive foreign consuls on its own 
territory ; the right to be represented in international 
conferences of every kind by its own separate 
delegations ; the right to be bound by no international 
obligation, active or passive, to 'which it has not itself 
specifically agreed ; the right to appoint its own 
plenipotentiaries to negotiate international treaties on 
its behalf ; the right to sign such treaties through its 

^ As shown above, executive or action lias in some matters alreadj" 
legi.slative action by Dominion been taken by certain Dominion 
Governments or Parliaments is also Governments and Parliaments. But 
required to put these rights into even before it is taken, the rights of 
effective application. (Vide p, 137, the Dominions exist, and may be 
supra,) It has been shown in the exercised at their discretion, 
course of thus chapter that siich 
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own plenipotentiaries, and to secure their ratification 
when it so desires. 

These rights, in so far as they relate to the creation 
or acceptance of international obligations of any kind, 
must be exercised subject to the conventional diit}'” of 
consultation. This does not in any way affect the 
existence or the nature of the rights, but merely the ivay 
in which they must be used. The conventional duty of 
consultation, it may be added, is no onerous burden on 
the Dominions ; it is merely a constitutional device for 
the better promotion of the common interests which 
they share. The world would be a better place if ail the 
Members of the international Society of States were to 
adopt the principle of this convention as their guiding 
rule of action yi their international relations with each 
other. 

These rights, if they are effectively established in 
International Law, will confer on the Dominions an 
international status or ‘personality’ of the most im- 
portant kind. How can such status or ‘ personality ’ be 
denied to a ‘ political entity ’ -which can negotiate, 
establish legations and consular offices, make treaties, 
send its delegates to take part in international 
gatherings of every kind ? 

The only question wffiich remains, therefore, is 
whether foreign Po-«>-ers will recognise the exercise of 
these rights by the Dominions, and so make them 
definitely e-fiective in International Law. In answer 
to that question it may be repeated that recognition by 
foreign Powers has already been given, at least in a 
considerable measure. In British constitutional law 
the process of recognition may, since the Report of 
1926, be held to be complete ; the process of inter- 
national recognition is not yet complete, but it is well 
advanced. A Great Power, not a Member of the League 
of Nations, has exchanged legations with Dominions, is 
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negotiating concerning tie estalilishment of Doiniiiion 
consuls, lias conGlucled treaties vvitli Dc-iiiinions. It can 
iarclly be expected tliat foreign Members of the League 
will fail to follow where a non-Member has giyen so 
remarkable a leadd Indeed, two of the most important 
foreign Members of the League, France and Japan, have 
already begun to folimv. Moreover, many foreign Powers 
of various kinds and standing have negotiated mforrnai 
agreements with the Dominions, and hai’e established 
informal relations with them, in the past. At inter- 
national conferences the position of tSe Dominions is 
in technical conferences well established, and at such 
conferences the Dominions have often exercised their 
liberty to pursue an independent policy of their own 
quite different from that which CTi'e^d Britain has 
piu'sued. It is diflicuit to believe that the recognition 
of their position at non-League political conferences 
will not soon be equally complete.^ 

Six Cecil Hurst has not hesitated to speak of the 
‘ distinct international personality " ^ of the Dominions. 
In the light of the facts which have been given, there 
can surely be no doubt that he is right, and that in the 
general sphere of International Law, as in the League of 
Nations, the Dominions have now acquired a body of 
rights which confers upon them a measure of inter- 
national personality or status of an important kind. 
As, under the pressure of the inexorable economic and 
scientific forces of the age, their international relation- 
ships develop, and their rights are exercised more widely 
and more generally than they are at present, this 
conclusion will be justified even more plainly than 
perhaps it is to-day. 


' Gf, also the important declara- " Cf. also the facts discussed on 
tion by Mr. Eliliii Boot cited on pp, 181 '2, supra. 
p. 129, s-upra. "s g2. 
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NOTES TO CHAPTER V 

I 

No meritioii lia.'S been made in tlie above cliapt-er of 
incidents connected "vitii the recognition of the Soviet 
Government of the U.S.S.ld. in 1924. When Mr. Rannsay 
MacDonald became Prime Minister of Great Britain in that 
year he proceeded forthwith to accord recognition to the 
Soviet Government, and in consequence a Soviet diplomatic 
mission was established in London. Mr. MacDonald took 
this action without previous consultation with the Domin- 
ions. but in formmii behalf of the British Empire as a whole. 
This actioii; thereforej sa^ys Keith, ' clearly bound the whole 
Empire.’ ^ 

Nevertheless, Mr, Mackenzie King shortly after (on 
March 24) made a separate recognition of the Soviet Govern- 
ment by Note to M, A. Ya^zilmit, in consequence of which 
Soviet agents (a so-called ' trade delegation ’ and not a 
diplomatic mission) were received in Canada, 

In May 1927 the British Government broke off diplomatic 
relations with Moscow, and the Soviet mission was in con- 
sequence withdrawn. A few clay>s later (on June 3, 1927) 
the Canadian Government took separate .action to the same 
effect, informing the Soviet Government that the Trade- 
Agreement of 1921 had ceased to apply to the Dominion of 
Canada, and in consequence the Soviet agents who had been 
received left Canadian soil. 

It msbj be that this separate action taken by the Canadian 
Government on two occasions was, as Keith says, in law 
' a mere nullity ’ and of no valid legal effect. It must be 
noted, however, that the Canadian Goveninient did not act 
on the strength of the British recognition or breach, but on 
the strength of their own diplomatic action, which thus had 
at least practical effect on the relationships of the Canadian 
and Soviet Governments. The exiisode is therefore of con- 
siderable interest as a constitutional xDrecedent connected 
with the direct diplomatic reiationsliix)S of Dominion 
Governments with foreign Powers.^ 

^ liesjjonsihle Government^ 1928 ed. , assurances that the error of non- 
ii. p. 906. In August 1924 the consultation, would not he repeated. 
Prime Minister of Australia in a Por an account of these pro- 

speech admitted that the recognition ceedings vide Keith, ciL, pp. 
legally bound the whole Empire, but 906-7, 1252 n. 2, and AO.A., rii. 
said that the Dominions had received p, IQQ. 
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II 

(Vide p. 199, supra) 

Tlie White Siaveiy Convention of 1921 was signed by the 
Dominiori representatives in virtue of the credentials given 
to them by their C4oveiiiments for the general purposes of 
the Assenibljo 

The Slaver}^ Convention of 1 926 was signed — 

by the rei3resentative of South Africa in virtue of letters 
from the Office of the Prime Minister of South Africa 
and from the High Commissioner for South Africa in 
London ; 

by the representative of New Zealand in virtue of a 
letter from the High Commissioner for New Zealand 
in London ; 

the representative of the Irish Free Stade in virtue 
of a letter from the Free State Minister of External 
Affairs ; 

hy the representative of Canada in virtue of a letter 
from the Canadian Acting Under-Secretary for 
External Affairs ; 

by the representative of India, without any special 
document other than his General Assembly cre- 
dentials. 

in 

{Vide pp. 179 and 194, s'Upra) 

The Kellogg Treaty for the Renunciation of War, signed 
in Paris on Arngust 30, 192 A was ratified by Great Britain 
and the Dominions simultaneously on March 16, 1929, 
Ratification wus effected by the deposit in Washington of 
seven separafs msfmments (India also participating). These 
instruments were all prep^ared by the British Foreign Office 
and signed hj the King under the Great Seal. The British 
Ambassador deposited the British instrument and also the 
x4.ustraliaii. New Zealand, South x^frican, and Indian instru- 
ments on behalf of the Governments of those Dominions. 
The Canadian and Irish Ministers deposited the instruments 
binding their respective Governments. So far as the author 
is aware, this is the first occasion on which ratification of an 
important political treaty has been effected by separate 
instruments, and it is therefore a. notable precedent. 



CHAPTER VI 


THE CONSTITUTIONAL UNITY OF THE 
BRITISH COIVQIONWEALTH 


It was said in Chapter 11. that the sentiment of union 
among the Members of the British Commonwealth was 
no less a fiindamentai fact of the Imperial system than 
the nationhood of the Dominions.^ That has become 
increasingly true as the nationhood of the Dominions 
has developed. ' Imperial unity is not merely a phrase 
in the perorations of British and Dominion statesmen ; 
it is a political reality of the most important kind. 
General Smuts, the great protagonist of Dominion rights, 
in the very speech in which he claimed that South Africa 
had in the League of Nations ' exactly the same advice 
and representation ’ as Great Britain, and had it abso- 
lutely and independently of England,’ went on to say 
that the Government of South Africa ‘ were equally 
anxious to see that nothing was done which would 
lessen the ties which bind together the British Empire.’ ^ 
Another protagonist of Dominion rights, even more 
ardent than General Smuts himself, General Hertzog, 
spoke thus in his opening speech to the Imperial 
Conference of 1926 : 

‘ We are prepared to co-operate to the fullest extent 
in laying as solid as possible the foundation of our 
Commonwealth of Nations, so as to make it as durable 
as it can be, and here I wish to say a few' words as to 

’ Cf» mpra^ pp. 32-4. Union Assembly, 1919. Cited by 

Hallj - Brituh Gc77i77wnv:ealth of 
“ Speech in treaty debate in the Naimis, p. 339. 
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Soutli Africa’s attitude in regard to the Empire or British 
community of nations. It has our hearty support, and 
v/ill ever liavs our hearty support, irrespectiye of races 
and parties, so long as it is ... a commonwealth of 
free, iiicIeiDendent nations.’ ^ 

These two Domimon statesmen voiced a political con- 
viction common to the overwhelming mass of the 
nations who make up the British Commonwealth. 
There can be no cjiiestion that politically the Members 
of that Commonwealth are, in the phrase of the Eeport 
of 1926, in a ' special relationship ’ ^ wifh each other. 

They are equally in a ‘ special relationship ’ from the 
legal point of view. There are legal bonds, a constitu- 
tional relationship, between them which do not exist 
between the other Members of the international Society 
of States. It is less than fifteen years since, by universal 
admission, the British Empire v/as in virtually every 
way a single unitary person in International Law. 
In 1914 ¥/estlake’s definition of colonial dependencies 
was still true of Canada, Australia, New Zealand, and 
South Africa : 

‘ For international purposes they form one whole with 
it [the Mother Country]. They form wdth it one Dominion 
or set of Dominions, represented abroad by the parent 
or supreme state.’ ® 

Since then they have asserted their nationhood in inter- 
national afiairs, and in doing so have acquired, or are 
acquiring, the efieotive legal status which has been 
described. In the process of acquiring this effective 
status they have modified, and profoundly modified, 
the constitutional arrangements of the Imperial 
system; they have not destroyed the legal and con- 
stitutional bonds that make the British Empire still 
a single and efi’ective entity in the world of states, 

^ Omd. 2769 (1927), p. 24. * IiUernational Laiv : Peace, p. 41. 

® Cmd. 2768 (1926), p. 23. 
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Tv'iien tie Blembers of the Commoiiwea.Ith choose that 
it shall be so. 

It is the purpose of this chapter to discuss the legal 
bonds that still remain. There is nc need to do this 
in the detail in which the international status of the 
Dominions has been discussed. For the present purpose 
all that is recjuired is an outline sketch of the essential 
principles upon which the constitutional unity of the 
British Empire must now be held to rest, and of the 
chief results to which these principles lead. Such a 
sketch may be briefly made, and the present author is 
content to make it by a compilation of opinions from 
the learned writers who have discussed the subject in 
recent years. 

In the definition of the Dominions contained in the 
Report of 1926 the following words occur : 

‘ They are autonomous ccfnnitmities vjithin the British 
Enif ire, equal in status, . . . united by a. common allegi- 
ance to the Crown, and freely associated^ as members of 
the British Cortimonwealfn of Nations d ^ 

There is here an assertion of the unity of theDoaiinions 
wdth the Mother Country in the Empire, and an indica- 
tion of the twm chief factors by which, in the opinion of 
the Balfour Committee, that unity is maintained ; 
common allegianm to the Croum, and free association 
as Members of the Commonwealth. These two factors 
are the expression of twm aspects, the legal aspect and 
the political aspect, of the constitutional relation between 
the Members of the Commomyealth. The twm go 
together, they cannot be separated, for they supple- 
ment and complete each other to form a bond of union 
which, both in constitutional law and in political life, is 
strong and real. It mil be useful to begin an examina- 
tion of these factors and of their results by recalling 


^ Cmcl. 2768 (1926), p. 14. (Original italics.) 
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How tie present eoiistitutional relation of tie Members 
of tie British. Commonv/ealth arose. 

The present self-governing Dominions began life as 
Crown Colonies. MTiile they were in that condition, 
they were nreciselv what their title indicated : they 
belonged to the Crown, they were parts of the single 
and united realm of a single King. This was the funda- 
mental fact about their status and government ; and 
it was the source of the constitutional arrangements by 
which they were ruled. The executive functions of 
government v'ere, in the Crown Colonies as in the United 
Kingdom, the prerogative of the King ; the legislative 
functions were performed by the ' King in Parliament " — 
that is to say, in his Parliament at Westminster. 

It is from this condition, from this constitutional 
status, that the Dominions have gradually emerged by 
the historical process which has been described above. 
In its essential legal principles, the constitution of the 
British Empire has not altered shice the days when 
they were Crown Colonies. The fundamental fact 
about the legal position of the Dominions in the Empire 
is still that they are parts of the single realm of a single 
King, that they are under one Crown. That fact still 
leads to the same results in respect of the executive 
and legislative functions of government. Thus Pro- 
fessor Smith writes : 

‘ The formal structure of the British Empire is the 
expression of two fundamental isrinciples of our consti- 
tutional law — ^the principle of the executive prerogative 
of the Crown, and the principle of the supremacy of the 
Imperial Parliament.’ ^ 

But of course these principles operate to-day in the 
government of the Dominions quite differently from 
the way in which they used to operate when the 

^ Ca7iada, and World Politics, Loads, and AdAninistration of the 
p. 25. VkU also Keitli, Constitution, Empire, cliap. ii. 
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Dominions vfere Cxoyv'H Colonies. The executive func- 
tions are still the prerogative of the King ; but a great 
part of the prerogative is delegated to his principal 
representative in each Dominion, the Governor-General, 
and both the Governor-General and the King himself 
fulfil their duties in accordance with the advice of 
niiiiisters who are responsible to the Dominion Parlia- 
ment. Similarly, the operation of the principle of the 
supremacy of the legislation of the King in his Parlia- 
ment at Westminster has been modified in ways v'hich 
will be sketched later, and to such an extent that the 
word ■’ supremacy ’ now has a wholly different meaning 
from that which it used to have. But legally in its 
essential constitutional structure the Empire remains 
what it used to be. Let us look more closely at the 
facts about this structure which were mentioned above 
and at the constitutional results to which they lead. 

The Position op the Ceown. 

The King of England is the titular Head of the 
British Empire, and therefore of all the various autono- 
mous units which the British Empire now includes. 
The most essential fact about his position is the unity 
of his realm. ‘ The unity of the Crown,’ said Mr. 
Amery, the Secretary of State for the Dominions, in a 
speech made in November 1926, ‘ is a cardinal point . . . 
in the constitution of the British Empire.’ And he 
went on : 

‘ The Crown in the British Empii-e is one and undivided. 
There was a time not so long ago when the King of 
England was also King of Hanover, but lie w^as King in 
two different capacities, the wearer of two different 
crowns, and indeed the holder of crowns having different 
laws of succession ; and so the time came when the 
two crowns separated. There is no such division within 
the British Empire. The King is not King of Great 
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Britain in one capacity, King of Australia in another. 
He is King in the same sense, OMd as loearer of the same 
croimi. of the whole Empire.' ^ 

The King, in other words, is exactly what, as 'the 
result of the latest legislation on the subject, the 
Royal and Parliamentary Titles Act of 1927, his 
proper statiitoiy title describes him to be : ‘ George V., 
by the grace of God, of Great Britain, Ireland, and 
the British Dominions beyond the seas, King, Defender 
of the Faith, Emperor of India/ “ 

Another aspect of his position was well described by 
the present Prince of Wales in a speech which he made 
in London on his return from a visit to Canada some 
years ago ; 

‘ The King,’ he said, ‘ as the constitutional sovereign 
of the Empire, occupies exactty the same position in. 
Canada and in the whole British Empire [1 for Empire 
read Commonwealth] as he does in Great Britain, and 
his house, although originally founded in Great Britain, 
belongs equally to ail the other nations of the Common- 
wealth.’ ® 

This position of the King is, as Mr. Amery said, of 
supreme constitutional importance in the British 
Commonwealth. In the final message of ' fidelit^y and 
devotion ” addressed by the Imperial Conference of 
1926 to ‘ His Majesty the King, Emperor of India,’ the 
following words occur : 

‘ The foundation of our work has been the sure knowledge 
that to each of us, as to all Your Majesty’s subjects, the 
Crown is the abiding symbol and emblem of the unity of the 
British Commonwealth of Nations.’ 

^ Journal of the BJJ.A,, January 17 & 18 George Y. j 1927, chap. 4^ p. 5. 
1927, pp. 15-61. 3 The Times, December 19, 1919. 

* Gmd. 276S (1926), p. 16; Pvoyal Cited hj Duncan Hall, British 
and Parliamentaiy Titles Act, 1927, Commomvealth of Nations, p. 240. 
Public General Acts and Measures, ^ Omd. 2768 (1926), p. 60. 
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TMs message was not merely formal, because no one 
who know^s the political working of Britisb. institutions 
doubts that as ‘ a symbol and emblem of imity ’ the 
Crown is most important. But it bas greater constitu- 
tional importance than that of a symbol. It is an 
indispensable institution in tbe existbig constitutional 
arrangements tbat bold tbe Commonwealtb together. 
If tbe Cro'wn were destroyed, if tbe institution of tbe 
Britisb monarcby were abolished, it is at least doubtful 
whether tbe Commonwealth wmuld not immediately 
break up. No-one has put the point with greater force 
than General Smuts himself : 

‘ You cannot," be said, ‘ make a Republic of tbe 
Britisb Commonwealtb of Nations, because if jmii have 
to elect a President not only in these islands, but all 
over tbe Britisb Empire, who wall be tbe ruler and 
representative of all these peoples, you are facing an 
absolutely insoluble problem." ^ On this gioimd be 
declared tbat tbe Crov/n was comparable with tbe 
Imperial Conference itself as one of tbe two most potent 
bonds of union. Moreover, there is no doubt tbat 
politically as well as constitutionally General Smuts 
was right. Loyalty to tbe person of tbe King and to 
tbe tradition of bis Royal House is a powerful factor 
in tbe political outlook of the Dommion peoples.^ 

Tbe fact tbat all tbe Members of tbe Britisb 
Commonwealtb aclmowledge the common lordship of 
tbe King of England has various important constitu- 
tional results. These results may be briefly dealt with 
one by one. 

^ May 15, 1917, cited by Hall, but is manifested in the personality 
British Commonwealth of ITationp, of tlie Sovereign. It is almost im- 
p. 239. possible to exaggerate the import- 

ance of the personal element as a 
- ‘The value of this tie is im- factorof cohesion within the Empire/ - 
ineasurablj^ increased by the fact Keith, Constitution, Admlnistraiion, 
that the Crown is not an abstraction and Laws of the Empire, p. 12, 
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Common Allegiance. 

There can be no doubt that the most important single 
fact that difierentiates the relationships of the Members 
of the British Commonwealth from those of independent 
foreign states is the fact of the common allegiance of 
their citizens to the British Crown, of which the Balfour 
Committee speak in their definition. It is a fact which 
affects profoundly the whole internal constitutional 
arrangements of every Member of the Commonwealth, 
and which still dominates their international position. 
To quote Mr. Amery a.gain : 

‘ As subjects of the King they ail owe to their Sovereign 
the same loyalt}' and allegiance, and through that owe 
each other a corresponding mutual lo3^alty and a mutual 
obligation. That underlying element which binds every 
individual British subject to every other is the material 
on which the foundation of each Government of our 
Empire is laid. Each subject of these Governments is 
one of His Majesty’s subjects, and each Government is 
one of the Governments of the King ; the ministers who 
compose it are His Majesty’s ministers, and the Parlia- 
ment in which they sit is a Parliament representing 
communities of His Majesty’s subjects. This is a fact 
which has a tremendous unhying influence.’ ^ 

It is iiimecessaiy to add much to Mr. Amery’s state- 
ment of the constitutional importance of the fact of 
common allegiance. It may be repeated once more 
that what matters most about it is its unity. A Canadian 
critic of the Report of 1926 has asked, in the course of 
a valuable paper, whether the Balfour Committee 
should not have spoken of an ‘ allegiance to a common 
Crovm,’ rather than of a ‘ common allegiance to the 
Crown.’ ^ It would seem that the proper answer to 


^ Janiiaiy 19275 p. 16, International Public, March -April 

Lavoie, Revue GMrale de Droit 1927, p. 20L 
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ttis question is that repetition alone is wholly accurate : 
the allegiance of the peoples of the Dominions is a 
common allegiance to a common Crown. A common 
Crown they certainly have, as Lavoie suggests : the 
King has not a wnrdrobe full of crowns, but only one. 
But their allegiance to that Crown is common also. 
The allegiance of the Englishman, the Canadian, and 
the Australian does not differ in an}’- particular what- 
ever ; it is identically the same in historical origin, in 
legal nature, and in political ehect. Nor are there, so 
to speak, a series of separate allegiances, identical in 
effect and nature, but constituting distinct legal obliga- 
tions for each Dominion. On the contrary, the allegi- 
ance of the citizens of the Dominions is one and un- 
clhdded, a common fabric that embraces all. 

Common Nationality. 

Another consequence of the fact that the Dominions 
are all ruled by a common King, and one closely con- 
nected with their common allegiance, is that their 
citizens have in British constitutional law and in 
International Law a common nationality. 

To quote Mr. Amery again : » 

‘ And from that [the common authority of a single 
King] follows one vitally important aspect of the whole 
Constitution, namely, that whatever may be the forms 
of government, there runs through the whole Empire 
the common status, the common nationality, of a subject 
of the King. There are different conditions of citizen- 
ship in the different parts of the Empire, but all the 
King’s subjects are fellow-subjects, they are not aliens 
one to the other in any part of the Empire.’ ^ 

There is no need to discuss in detail the legislation of 
the British and Dominion Parliaments which regulates 
this common nationality, for it has been adequately 

1 J.B.I.I.A., January 1927, p. 16. 
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dealt with in the standard booksd It is eno-ugh to 
state briefly its guiding principles. 

The first and fimdainental rule -is that every person 
born anywhere within the territories of the British 
Commonwealth is a natural - born British subject, 
whatever his ancestry may be. Birth anywhere on a 
British ship confers the same status. Likewise the 
child of a British father is a natural-born British subject, 
even if he or she be bom outside the British Dominions, 
provided that the father rvas born on territory over 
which the Crown exercised territorial j urisdiction. Even 
the grandson of a British subject, though both he and 
his father be born abroad, may have the option of British 
citizenship v'hen he attains the age of twenty-one. 

Second, British nationality may be acquired by 
naturalisation. Naturalisation may be either " local ’ 
or ‘Imperial.’ Imperia.1 naturalisation, acquired only 
after certain general conditions have been fulfilled, can 
be obtained in any part of the Commonwealth except 
New Zealand and the Irish Free State, ^ and confers 
upon the person acquiring it the full status of a natural- 
born British subject throughout the Empire. 

British nationality, v/hether acquired by birth or by 
‘ Imperial ’ naturalisation, secures to the British subject 
the protection of the British embassies and legations 
in foreign states, the right of free entry into Great 
Britain, and full political rights in Great Britain. 

Third, ‘ local ’ naturalisation can be granted by the 


^ Keitlij Invperial Unity mid the 
Dominions^ part i. chap. xii. ; Con- 
Uitution^ Adminietraiion, and Laws 
of the Empire^ chap. iii. ; Respjonsihle 
Ooverirment, 1928 ed., part t. chap, 
xiii. Vide also Toynbee, op, dt,, 
pp. 44-6 ; Oppenheim, InternatiGnal 
Law, 4th ed., i. pp. 524-4-L 

“ This ‘Imperial' naturalisation 
was made legal by the British 
Nationality and Status of Aliens 
Act, 1914. This Act provided that 


Dominion Parliaments might bring 
its provisions into effect by their own 
legislation for their respective terri- 
tories. The Nev- Zealand and the 
Free State Parliaments have never 
done so, but a bill assimilating the 
law of nationality to that of Great 
Britain was introduced into the New 
Zealand Parliament in 1928, Times, 
September 7, 1928. Vide Oppen- 
heim, International Law, 4th ed., i. 
p. 541. 
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GoYemment of a Dominion on special conditioiis wMeii 

X. 

tliat Government itself determines ; bnt it itas no effect 
beyond tlie territorial limits of that Dommioii, except 
that of securing the protection of British diplomatic 
missions in foreign landsd 

Fourth, in addition to the ‘ nationality shared in 
common by all the subjects of the King, whatever the 
part of his Dominions to which they belong,'’ “ there is 
another kind of nationality or citizenship which is con- 
fined to the different Dominions, and not shared by 
those in othe? parts of the British Commonwealth. 
Thus Canada in 1911 and again in 1921 passed legisla- 
tion defining who are Canadian ‘ nationals.'’ The whole 
point of the Act of 1921, ® which related to the eligibility 
of persons for nomination for membership of the Per- 
manent Court of International Justice, was to exclude 
ordinary British subjects in other parts of the British 
Commonwealth from enjoying the privileges of Canadian 
citizenship in this respect. 

For the most part, Dominion Parliaments have only 
admitted to their ‘ citizenship ’ those who would also 
qualify for British nationality. This, however, has not 
been by any means an invariable rule ; by varying 
the conditions of ' local naturalisation " considerable 
exceptions have been made, while the constitution of 
the Irish Free State confers citizenship and political 
rights on persons who are not British subjects save 
within the limits of the Free State, and refuses them 
to British subiects who have not resided there for a 
minimum period of seven years. 

Fifth, there are some gromids for a tentative suggestion 

^ Cf. Oppenlieim, Inter nrMional tlieless, as has already? been stated, 
XcxL/y, 4tli ed. , i. p. 542 : ^ In so for all inUrncUioncil pnrposef- tlie 

far as certificates fail to confer holder of such a certificate has British 
naturalisation which is imperial in nationality and will receive British 
scope, their operation is local and is diplomatic protection.' (My italics.) 
confined to the part of the British “ Gf. ibid,, p. 526. 

Empire which granted it and those ^ Canadian Nationals Definition 
o'fclier parts which recognise it ; never- Act, 1921. 
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that Dominion nationality is for League of Nations pur- 
poses different from British nationality. It is too early 
as yet, however, to say anything specific on the point. ^ 
Lastly, it must be mentioned that the Imperial Con- 
ference of 1926 adopted a Report in which they declared 
that they ‘attached great importance to the main- 
tenance of uniformity throughout the various parts of 
the Empire in the law relating to British nationality ’ ; ® 
and that it is a working rule of constitutional practice — 
though the rule is not invariably observed— that no 
change shall be made in the existing except after 
agreement to which all the Governments of the British 
Commonw’'ealth are parties. 

It is plain from this brief review that there are diver- 
gencies in the law of nationality and its effect in different 
units of the Commonwealth, and that the Dominion 
Parliaments have not always lived up in their legislative 
action to the resolutions which their Governments have 
adopted in the Imperial Conference. But it is also 
plain that, broadly speaking, the inhabitants of Great 
Britain and the Dominions have both in British Law and 
in International Law a common nationality. ‘ English 
law,' says Keith, ‘ still refuses to accept the existence 
of any distinction in British nationality, at any rate 
of a kind comparable to distinct nationalities within the 
Empire.' ^ 

It is difficult to overestimate the importance of this 
fact of common nationality as a constitutional link 
between the various Members of the British Common- 
wealth. What it means may be repeated in the words 
of Duncan Hall : 

' By common citizenship,’ he says, ’ is meant the funda- 
mentally important fact that no subject of His Majesty 
the King can be an alien in any part of the British 

^ Cf, pp. 102, 104, and 129, supra. ^ Gonstituiion, Adruinisiration.^ and- 
" Cmd. 2768 (1926), p. 39. Laws of the Empire^ p. 61. 
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Empire. It is true tliat Ms right to move from one part 
to another part of the British Emphe is subject to local 
immigTation laws. But . . . this limitation is negligible. 
The practical fact is that a citizen of Great Britain and 
of the Dominions can move to any part of the British 
Empire without being subject to any of the disabilities 
of alienage and without being deprived of the e?:ercise of 
any of his franchises except in a part wiiere such franchises 
have not yet been established for the inhabitants of 
that part.’ ^ 

And he adcL^: 

^ Though ultimately derived from the existence of a 
common Grown, '' common citizenship ” is a bond of 
Empire of immensely more significance than the mere 
existence of a common Grown — one of such great 
practical value that its abandonment is hardty thinkable. 
Yet it is a bond that is so much taken for granted both 
inside and outside the British Commonwealth that its 
real nature is scarcely realised. Rightly regarded, it is 
one of the most significant institutions of our time.’ ^ 

The Ceown as the Supeeme Executive theoughout 

THE BbITISH CoMMONWEALTHc 

' The Crown is the supreme Executive in the United 
Kingdom and all the Dominions/ wrote the Dominion 
Prime Ministers in their iiiemorandiim of March 12, 
1919. What this means in practice is thus explaiB.ed 
by 5^ith : 

' It is a iiindainental principle of the government of 
the United Kingdom/ lie says, ' that the whole execu- 
tive authority of the kingdom rests in the hands of 
the Crown, that this authority is exercised in every 
case on the advice of Ministers, and that for every act 
of the King which is done in his official capacity a 
Minister of the Crown must be responsible.' ^ 

* Lowell and Hall, 1927, p. 617. ^ ImperiaZ Unity andtM Dominiom, 

2 Ibid., pp. 617*18. p. 35. 
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As. has been said a-bove, tie same fundamental 
principle applies equally in tie government of tie 
DoiXiinions. But tbere ‘ it is recognised/ says Keitli,, 
'' that wliile the eseoutive goanmnient must be vested 
in the Crown, nevertheless it cannot normally be 
exercised by the Sovereign in person, and must be 
carried on by a representative, styledl Governor- General 
in the case of Federations and Governor in the case 
of unitary Dominions/ ^ The Governor-General or 
Governor is the acting head of the Executive on the 
spot, the personal representative of the King, holding 
on his behalf broadbr the same position in the con- 
stitutional system of a Dominion that the King himself 
holds in the constitutional system of Great Britain. 
He is nominated b;T the King on the- advice of the 
British Cabinet, the Secretary of State for the Dominions 
being the Minister responsible to the British House of 
Commons for the appointment. 

One or two points in connection with the position of 
the Governor-General may be briefly dealt with. 

It is sometimes said that the appointment of Governors- 
General by the King on the advice of Ms British 
Ministers is a proof of the iiisquality of the constitu- 
tional status of the Dominions, that it is proof of their 
subordination. In a work written Keith in 1916 
the following headings appear : 

‘PART I. THE LIMITATIONS OF THE 
AUTONOMY OF THE DOMINIONS 

A. The Govekhoe 
CHAPTER I 

THE APPOINTMENT OF THE GOVERNOE. ’ ^ 

These headings gave a perfectly accurate idea of the 
constitutional significance of the institution of Governors- 

^ Imperial Unity amd the Dommions^ p* 26. ^ Ibid. 
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G-ensrai in tlie Dominions at the time that work was 
written, a dozen years ago. They would hardly give 
so accurate an idea at the present day. 

In the first place, Governors-General of Dominions 
are no longer appointed solely on the advice of British 
Ministers. On the contrary, it is now* a constitutional 
convention that the Ministers of the Dominion concerned 
shall be consulted also before the appoiiitmeiit of a 
Governor is made. It is even said that on a recent 
occasion, w^heii a list of candidates %yas submitted to 
the Canadian Government bj’ the British Secretary of 
State, the Canadian Government rejected the w-hoie 
list and put forward a nomination of its own which was 
accepted. If that is true, it means that on that ocea- 
sion at least the King’s representative in a Dominion 
was in reality chosen on the advice not of British but 
of Dominion Ministers. It may well be that this pre- 
cedent, if it is a precedent, will in time harden into a 
nev/ constitutional convention of the governmental 
system of the Commonwealth. 

Second, quite apart from the method of his appoint- 
ment, the position of the Governor-General of a 
Dominion in the system of the Common'wealth has been 
radically changed by the Imperial Conference Keport 
of 1926. Until then the Governor-General had been 
in theory, and to a certain though restricted extent in 
practice, the representative in his Dominion of the 
British Government. This he is to be no longer. ’ In 
our opinion,’ said the Committee of the Imperial Con- 
ference,- ‘it is an essential consequence of the equality 
of status existing among the Members of the British 
Commonwealth of Nations that the Governor-General 
of a Dominion is the representative of the Crowm, hoid- 
ing in ail essential respects the same position in relation 
to the administration of public affairs in the Dominion 
as is held by His Majesty the King in Great Britain, 
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and tJmt he is not the rejn'esentative or ‘agent of His 
Majesty’s Government in Great Britain, or of any 
defartment of that Government.’ ^ As a practical result 
of the change in the Governor-Generars position it was 
agreed that he should no longer be the channel for coin- 
iminication between the British Government and the 
Government of his Dominion, but that ‘ communica- 
tion should be in future between Government and 
Government direct. ’ ^ In fact, some of the secretariats 
previously maintained by the Governors- General for 
maintaining such communication were already abolished 
in 1927.3 

It is difficult, in face of this language used by the 
Balfour Committee, to hold any longer that the exist- 
ence of the institution of Governor-General is a ‘ limita- 
tion of the autonomy of the Dominions.’ But the fact 
that the existence of the institution of Governor- 
General no longer implies any subordination on the 
part of the Dominions does not in any way diminish the 
importance of that institution as a constitutional link 
between the Members of the British Commonwealth. 

There is another point hi connection with royal pre- 
rogative that must be mentioned : it is that the pre- 
rogative is particularly important in connection with 
the international rights of the Dominions which it is 


^ Cmd. 2768 (1926), p. 16. (My 

italics.) 

^ Of. Smitli, op. cit, , p. 39 : ‘ It is 
agreed that in all the Dominions 
■which are separate Members of the 
League of Nations, the Governor- 
Cveneral must act only as a constitu- 
tional sovereign.’ But as recently 
as 1924- Keith had written (Goii- 
stitxLtion, Laivs, and Adminiatration, 
p. 18) : ‘In tbs Dominions the 
Governor owes obedience to the Im- 
perial Parliament and has no respon- 
sibility to the local Parliament. ’ 

Of. an interesting declaration made 
by Poulett-Tliomson (afterwards Lord 
Sj'denhaifl), Lord Durham’s successor 


as Governor of Canada in 1839: M 
have told the people plainly that, as 
I cannot get rid of my responsibility 
to the Home Government, I will place 
no responsibility on the Council ; that 
they are a Council for the Governor 
to consult, but no more. Either the 
Governor is the Sovereign or the 
Minister. If the first, he may have 
Ministers, but he cannot be respon- 
sible to the Government at home, and 
all colonial government becomes im- 
possible.’ Cited by Egerton, British 
Colonial Policy^ p. 305, 

^ In Canada, South x^-frica. and 
the Irish Pree State. 
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the purpose of this book to study. In foxeign as in 
domestic affairs the King is the Head of the Dominion 
Governnieiits. With him, acting on the advice of his 
Ministers, lie ‘ the legal powers necessary for formal 
action in respect of the relations of the Empire or 
its component parts with foreign states.' ^ Thus no 
Dominion can undertake any negotiation, conclude 
any treaty, appoint any Minister or delegate abroad, 
without the exercise of the sovereign prerogative of the 
Crown in the grant of full powers, instruments of rati- 
fication, and so on. And it so happens that in respect 
of foreign affairs the King has not delegated his pre- 
rogative authority and powers to . the Governors- 
General of Dominions, as he has done in respect of 
domestic matters. In the domestic government of 
the Dominions the GoA-ernor-General is efiectWeiy the 
source of executive authority ; with his formal approval 
and consent the Dominion Ministers carrj?- on the work 
of their day-to-day administration. With some ex- 
ceptions, which will be mentioned shortly, he has 
authority to act for the King ; his signature is suffi- 
cient to validate the acts of his Dominion Mnisters and 
Parliaments. But in foreign affairs the Governor- 
General has no such rights or poivers. The King has 
delegated to him no authority of any kind at ail. The 
time may come when this will happen ; it may even be 
at hand ; ^ and it is difficult to see that such a deAmlii- 
tion of authority to the Governors-General wmuld 
necessarily ‘ immive the formal disruption of the Empire 
into a number of sorweign states, which would be 
separate units in International Law, " ® as Duncan 

^ Duncan Hall, Journal of Co7n- appointment of Assembly delegations 
parojtive Legislation, Octobei- 1920, by Dominion Governments, discussed 
pp. 200-i. above, may prove to be the beginning 

^ The signature of certain treaties of the change ; cf. sv.pra, pp, 86, 179- 
without special full powers signed 82, 199, 208. 

by the King, their ratification by ® Journal of Comparative Legis- 
Dominion Orders in Council, and the lation, October 1920, p. 201 . 

P 
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Hall suggests it would. Mr. Mackenzie King kas 
virtiially explained wky it would not mean such dis- 
ruption, in the speech cited in Chapter Y. above.- He 
has explained that the Dominion Governments still 
give their advice to the King on international questions 
through the intermediary of a British Minister, not 
because there is any special Imiitation in this respect 
on their autonomy, but merely because at the present 
stage of constitutional evolution it is practically con- 
venient for all such advice to pass through a common 
channel. But it is plain that the same practical advan- 
tages could in theory be secured by the establishment, 
on an inter-Dominion basis, of a permanent Common- 
wealth Secretariat, to replace that which the British 
Dominions’ Office now provides. This would enable 
the King to devolve authority on the Govemors- 
General without confusion of policy being the result. 
The change, therefore, may some da}* happen, and will 
bring no revolutionary consequence if it does. But it 
has not yet happened ; as a result there is, in respect 
of those executive functions which relate to foreign 
afiairs, in a very special sense, a concentration of execu- 
tive authority with the Crown. This concentration 
means that in their international relations the Dominions 
cannot act not merely without the formal or ' secre- 
tarial ’ intervention of a British Minister, but also 
without the personal intervention of the King.^ It is 
evident that this fact makes the position of the Crown 
as the supreme executive throughout the British 
Commonwealth a particularly important constitutional 
link, in relation to the international status of its 
Members. 

^ FtfZe pp. 195 and 199. ment of ratification the onh* signature 

“ On a full power or on an instru- is that of the King himself. 



CONSTITUTIONAL UNITY OF THE COMMONY'YALTH 227 

The Eetentton of ceetain PbeboCtATIye Functions 

OF THE Crown. 

There are also other prerogative fimctions of the' 
Crown wliichj like the functions relating to intercourse 
with foreign Powers^ have not been delegated to the 
Governors-General of the Dominions. In 1916 Professor 
Keith wrote thus : 

' It is now clear that the Governor has a delegation of 
so much of the royal prerogative as is required for the 
conduct of the executive government of the Dominion 
... of which he is Governor, and time and good sense 
have united to make it clear that this necessary delegation 
includes practically all the prerogatives of the Crovui in 
the United Kingdom. 

^ There are/ however, certain powers which are %oi to 
pass without special delegation.’ ^ 

The powers which do not pass, and which are there- 
fore exercised by no Governor-General or Governor of 
a Dominion, are, he said, as follov/s : 

1. The right to declare war and to make peace. 

2. The right to annex territory to the Dominion, with- 

out special express authority to do so. 

3. The grant of titles and. honours of various kinds. 

4. The prerogative of mercy, i.e. of pardoning or of 

curtailing or mitigating the punishment of con- 
demned criminals. (This is exercised in part only 
bj?- Governors-General.) 

5. The power to appoint a Deimty Governor-General 

to take Ms place when he is absent for any reason 
from his post.'*^ 

Kothmg has been done since 1916 to bring about the 
delegation of these rights and powers to the Governors- 
Generah Their position in respect of all these matters 

Imperial Unif/yaMdiheDominiom^ - Vide ojj, cjL, part i, cliap. iii. , 
pp. 0*2-3. for a very valuable and learned dis- 

cussion of these points. 
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is precisely wtat it was tlieii. It is not certa.in, however, 
that this means that the effective exercise of the pre- 
rosative in these matters remains in the hands of the 
King acting on the advice of his British Ministers. That 
was, without question, the situation in 1916 ; it was 
for that reason, that — rightly — Keith discussed this 
‘ limitation of the prerogative ’ among the ' limitations 
of the autonomy of the Dominions.’ It involved a 
definite subordination to the authority of the British 
Government ; but it is not certain that the situation is 
the same to-day. It may well be held tlat this limita- 
tion of Dominion autonomy, this subordination, has 
been abolished by the Report of 1926. Without doubt 
the general principles of the Report discussed in the 
last chapter would bear such an application to the last 
three of Professor Keith’s exceptions, the grant of 
honours, mercy, and the appointment of a deputy. The 
abolition of subordination does not necessarily mean 
delegation of these rights and po’wers to the Governors- 
Generai ; it may merely mean their exercise by the 
King in the same way as his prerogative is exercised 
in the grant of full powers above discussed — that is to 
say, with the formal assistance of a British Minister, 
but on the effective advice of the Dominion Govern- 
ment. Indeed, in view of the plain terms of the Report, 
it can hardly be doubted that in future these rights will 
be so exercised, with the result that the Dominions 
will no longer be under any " disabilities ’ in respect of 
the three matters mentioned. 

The same would appear to be true of the far more im- 
portant rights, the rights to declare war, to make peace, 
and to annex territory, which were previously retained 
by the King acting on the advice of his British Ministers. 
These rights, in fact, involve some of the theoretically 
most difficult points in Commonwealth relations at- 
the present day. In some of their aspects they will be 
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discussed in tlie next chapter of this book. For the 
momen.t, it must be said that while, of course, there has 
been no delegation of powers in these vitally important 
matters to the Govemors-G-eneral, it may still Ire held 
that, if the Report of 1926 is to be given a rational 
meaning, the Dominion Governments must have effec- 
tive equality of rights with the British Government 
even with regard to ivar or peace or annexation. This 
would mean that Dominion Governments must have 
the right, equally vdth the British Government, to 
advise the King on these matters ; but of course their 
exercise of the right would be subject, first, to the con- 
ventional duty of ‘consultation," ^ and, secondly, to the 
further convention regarding ‘ group " questions, which 
must be discussed in Chapter VII.^ 

If these conclusions are correct, it follows that the 
non-delegation of certain prerogatives of the Crown by 
the King to his Governors-General has no longer the 
meaning which it used to haA^e. It no longer involves 
subordination of the Dominions. 

But it is still an element, and an important element, 
both in the formal legal structure of the British Empire 
and in the living constitutional relationship that exists 
between the difierent autonomous Governments of the 
British Commonwealth. 

Common Belligerency. 

Connected with the prerogative rights of the King to 
make war and to declare peace is the fact that, when 

am" one Member of the British CommonAvealth is at 

«/ 

war, all the other Members are equally at war. This 
again is a direct result of the fact that the Members of 
the CommonAvealth all owe allegiance to a common 
Crown, that their territories are all parts of the single 
realm of a single monarch. 

^ Cf. sup-ra, pp. 165 et seqq. “ Of. infra^ pp, 268 et seqq. 
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‘ Ttere is the fact,’ said Mr. Aniery in the speech 
referred to above, ‘ that in war no subject of the 'King 
can be a friend of the King’s enemies, or, in other words, 
neutral in the strict sense of the word. . . . From the 
point of view of the common law of our Constitution, 
as from the point of view of International Law without, 
the King’s subjects, when the King is at war, are in the 
same general relationship to him as the King’s enemies. ’ ^ 
Ail constitutional authorities are in fact agreed that 
this is true ; “ and this fact of common belligerency 
is another vitally important element in •the constitu- 
tional relationship between the Members of the British 
Commonwealth. 

Eight of Appeal to the Judicial Committee op the 
British Privy Council. 

Another result of the fact that the royal prerogative 
of the King runs throughout the British Commonwealth 
is the right of appeal from Dominion courts of law to 
the Judicial Committee of the Privy Council in London. 
Thus H. A. Smith has ^?^itten : 

‘ The right of appeal from Dominion and Colonial 
courts to the Judicial Committee of the Privy Council is 
an important, though not an essential, element in the 
legal structure of the Empire. Technically, it forms a 
lyart of the royal prerogative, resting upon the medijevai 
theory that there is an ultimate reserve of justice vested 
in the King which enables him to correct the errors of 
the courts of law. In another form this theory of the 
royal prerogative was the historical foundation of the 
Court of Chancery and the rules of “ equity ” in English 
jurisprudence.’ ® 

^ hoc. p. 17. Corbett, Gwnadu and World Politics, 

* ‘ There is absolutely no basis, p. 95, For a further discussion ox 
either constitutionally or inter- the difficulties involved and a further 
nationalljL lor the contention that citation of authorities, vide infra, 
Canada can be at war while Great p|x, 3S0 et seqq. 

Britain is at peace.' Srnith and “ Canada and World Politics, p, 
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The Judicial Committee lias the right to admit appeals 
from any court in the Dominions, whether it be a court 
of error or not. The right to appeal has been in fact 
virtuallj'' abolished in criminal cases by the refusal of 
the Judicial Committee to admit it ; it is restricted in 
some degree by certain Dominion statutes ; ^ but in 
civil cases it still survives, and in fact is largely used. 
It dates, of course, from the time when all the King's 
courts throughout the Empire were part of a single 
system, and w'hen it was desired through the right of 
appeal to one supreme tribunal to maintain the uni- 
formity in all the King’s Dominions of the English 
common law. 

That object it can no longer achieve, as Keith 
has pointed out.^ But it is claimed that ‘ the duties 
of the Prhy Council are of importance in preserving 
uniformity of law as to the prerogatives of the 
Crown, and in maintaining the overriding force of 
Imperial statutes.’ ® Again, in view of the decisions 
of the Imperial Conference of 1926 discussed above, 
this language, in form at least, appears to be a little 
out of date. There is, moreover, a considerable move- 
ment in certain Dominions, chief among them Canada 
and the Irish Free State, for the total abolition of the 
right of appeal, and it is important that the Imperial 
Conference noted that ‘ it was no part of the policy of 
His Majesty’s Government in Great Britaia that ques- 
tions affecting judicial appeals should be determined 
otherwise than in accordance with the vAshes of the 
part of the Empire primarily affected.’ ^ Sir Eobert 
Borden interpreted this to mean that ' questions affect- 

^ Kg., under the Australian con- the Privy Council in maintaining 
stitution the interpretation of the uniformity of la wjs not to he taken 
constitution is reserved to the very seiiousijn’ Imperial Unky and 
Australian High Court of Appeal the Dominions, p. 379. 

“ ; The English common law is so 3 s. Y.I.L., 1922-S, p. 23. 

lar from alive in most parts oi the 

Empire . . . that the function of Cmd. 2768 (1926)5 p. 19. 
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ing judicial appeals are to be determined in accordance 
with the wishes of the Dominions primarily affected/ ^ 
Nevertheless, abolition of the right of appeal was not 
agreed to in 1926 ; on the contrary, it was agreed that 
any such change ought only to be carried out in respect 
of any single Dominion after general consultation and 
discussion. The Irish Free State, however, in 1928 set 
a new precedent by refusing to recognise a verdict (in 
the so-called Wigg-Cochrane case) by the Judicial Com- 
mittee which reversed a judgment of the Free State 
Supreme Court.'^ What general effect, ifVny, this pre- 
cedent will have, remains to be seen. Subject to this 
general effect, it is necessary to say that the right of 
appeal to London still remains, and is again an important 
element, though, as Smith says, not an essential element, 
in the constitutional relationship between the different 
communities of w’-hich the British Commonw^ealth is 
composed. 

It is often said that the Privy Council provides an 
admirable tribunal for the trial of disputes between 
Dominion Governments, or between a Dominion and 
the British Government, if such should happen to 
arise. It has in fact sometimes been used for this 
purpose,® but not very often. Were it to be recognised 
as the ‘ International ’ Court of the Commonwealth for 
Government disputes of every kind, it would become 
another important element in the relationship now'- being 
discussed. 

^ Journal of the Juljt Eireann some years ago by the late 

19275 p. 205. Mr. Kevin O’Higgins,’ 

Mr. O’Higgins’ views were ex- 

^ Yide Times, Feb. 21, 1929. The pressed by the phrase : ‘ A bad, un- 
Irish Minister of Finance observed necessar^c, and useless Court.’ 
that ‘ the opinion of the Free State ^ in 1927 for the Labrador 

Clovernment concerning the Judicial Boundary dispute between Kew- 
Committee had changed in no re.speet foundland and the Province of 
since it was enunciated in Bail Quebec. 
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The Supremacy op the Leoislation op the British 

Parliament throughout the Commonwealth, 

AND OTHER SIMILAR POINTS. 

Sucli being the constitutional connections between 
the different Members of the British Commonwealth 
resulting from their common allegiance to a common 
Crown, and from the universal constitutional authority 
of the King’s prerogative, it remains to be considered 
what is the connection that results from the legislative 
supremacy of 'the King in Parliament. 

‘ The foundation of the constitution of the Empire lies 
in the doctrine of the absolute validity throughout the 
Empire of any legislation by the Imperial Parliament 
whatever its subject-matter. There is no such thing as 
an illegal act of the Imperial Parliament . . . ; its edicts 
must be enforced in every court of law' throughout the 
British Dominions, ... so far as they are made expressly 
applicable to those territories.’ ^ 

So wrote Keith in 1924. His statement is an un- 
equivocal enunciation of the supremacy of the Parlia- 
ment of Westminster, and a declaration that this 
supremacy ‘ is the foundation of the constitution of the 
Empire.’ 

Keith’s words, how'ever, are not a full statement of 
,the present constitutional position with regard to legis- 
lation, even as it stood in 1924. In other parts of the 
work from which they have been taken, he gave many 
supplementary explanations w'hich threw a different 
light on various points ; and since he ivrote them, the 
Report of 1926 has still further altered the position. 
It will be useful to attempt a brief summary of the 
present constitutional doctrine and practice with regard 
to legislation, so far as it has been settled. 

Prior to 1914 the Dominion Parliaments had not 

^ OonstituUon, Aciministration, a7id Laws of the Mmpi're, p. 16. 
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equal legislative rigtts with, the British Pa.rliament. 
Oa the contrary, they were subject to limitations of 
several kinds. 

First, there v/as the legislative supremacy of the 
British Parliament, of which Keith speaks. This was 
originally, in his words, the ‘foundation of the con- 
stitution of the Empire " : it was definitely confirmed 
by the Colonial Laws Validity Act of 1865, under which 
Act the British Parliament could pass legislation applic- 
able to any part of the Empire, if it desired to do so, 
while Dominion legislation incompatible with previously 
existing British legislation was declared ifso facto null 
and void. Moreover, quite apart from the Colonial 
Laws Validity Act, British legislation was actually 
necessary for certain purposes even within the Dominions 
themselves. Thus the Canadian colonies in 1867 and 
the Australian colonies in 1900 could only federate by 
means of an ‘ Imperial ’ Act ; the South African con- 
stitution in 1909, and even the constitution of the Irish 
Free State in 1922, only became law by a similar process. 
When in 1921 the League of Nations mandate system 
was applied to Samoa, the governmental institutions 
were established not by New Zealand legislation but 
by a British Order in Council drawn up in virtue of the 
Imperial Foreign Jurisdiction Act of 1890. Thus the 
legal supremacy of British legislation retained practical 
and constitutional reality even after the Dominions 
had begun to change their status as the result of their 
participation in the World War. 

Second, Dominion Parliaments could not, generally 
speaking, pass legislation wth extra-territorial effect. 
Their power was restricted to their own territorial 
limits, with the result that on many subjects the Imperial 
Parliament at Westminster was obliged to come to the 
aid of the Dominion and Colonial Legislatures. This 
happened, for example, with regard to extradition, 
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foreign enlistment, mercliant shipping, copyright, bank- 
ruptcy, and naturalisation. 

Third, in certain subjects some of them were without 
powers of legislation at all ; under their constitutions 
certain matters were reserved with which they could 
not deal. The most important of the limitations of 
this class is that by -which under the British North 
America Act of 1867 the Canadian Parliament has 
no right to amend the Canadian constitution in any 
way. If amendment should be required — and important 
amendments, such as the abolition of the Senate, have 
often been discussed — it would have to be done by an 
Act of the British Parliament. j*- 

Fourth, under the practice in force until 1926 every 
Act of a Dominion Parliament was sent to London, and 
it was intimated to the Dominion Government through 
the Secretary of State for Dominion Affairs that ‘ His 
Majesty will not be advised to exercise his powers of 
disallowance " with regard to them.” In addition to 
this genera;! legal power of the King to refuse consent 
on the ad-^uce of his British Ministers, there are also 
provisions in some Dominion constitutions which call 
for special ‘ reservation ’ of certain kinds of Dominion 
legisla-fcion. 

These legal disabilities of the Dominion Parliaments 
in res'pect of legislation have now been modified, and 
in part at least removed, by certain constitutional 
conventions which have been codified in the Keport 
of 1926. 

Thus with regard to the supremacy of Imperial legis- 
lation, the Imperial Conference decided that ‘it should 


^ Cf. Keithj Responsible Govern- 
menty 1928 ed., ii. pp. 1146-7 : ‘Ho 
Dominion has any vital pov/er of con- 
stitutional change. . . . They [the 
Domimons] cannot enlarge their 
powers by any act of their own, they 
cannot alter their status. . . . Their 


dependency is revealed not merely by 
this general subordination of their 
Constitutions to the Imperial Parlia- 
ment, whence they derive their legal 
authority, but also in minor but very 
important ways.’ 

^ Cmd. 2768 (1926), p. 17. 
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he 'placed oz record that the eonstituPional practice is that 
legislation by the Parliament at Westminster applying 
to a Dominion would only be passed with, the consent 
of the Dominion concerned.'' ^ On this declaration 
Smith comments : ‘ It is now established that the 

legal supremacy of Parliament should only be employed 
with the consent of the Donimions in order to enact 
legislation which the Dominions are unable to enact for 
themselves.’ ^ 

Similarly, with regard to disallowance and reserva- 
tion of Dominion Bills, the Conference decided that ‘ it 
is recognised that it is the right of the Government of 
each Dominion to advise the Crowm in all matters re- 
lating to its own affairs. Consequently, it ivould not 
he in accordance ivitli constitutional practice for advice to 
be tendered to His Majesty by His Majesty’s Govern- 
ment ill Great Britain in any matter appertaining to 
the affairs of a Dominion against the views of the 
Government of that Dominion.’ ® In other words, the 
power of disallowance, which was previously obsolescent, 
is now obsolete. Certain exceptions, however, are still 
provisionally made : the recognition of the rights of 
the Dominion Governments is granted ‘ apart from pro- 
visions embodied in constitutions or in specific statutes 
expressly providing for reservation.’ 

Further, these remaining exceptions, together with 
the question of conferring on Dominion Parliaments 
the power to give their legislation extra-territorial 
efieet, and the question of amending or repealing the 
Colonial Laws Validity Act of 1865, were referred by 
the Imperial Conference of 1926 to a special Expert 
Committee for consideration and report to the next 
meeting of the Conference. A similar course was 

^ Cmd. 2768 (1926), p. 18. (My ^ Cmd. 2768 (1926), p. 17. (My 
italics. } italics. ) 

^ Cmiadaand World Politics^ p. 31. 
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pursued witli regard to mercliant-siiippiiig legislation, 
in wMch grave inequalities between Great Britain and 
the Dominions still subsist. 

The constitutional conventions laid down in the 
Eeport of 1926 were only in the form of declarations of 
general principle, and were frankly no more than con- 
firmations of practice that was already being more and 
more generally observed. They will be completed 
the detailed measures of change and reform which the 
Expert Committee will propose. Those measures will 
certainly carry forward the work of the Report of 1926 
in removing, both in substance and in form, the dis- 
abilities of the Dominions in respect of legislation. 
But by the Report itself the Dominions have already 
made a great advance towards real equality of rights 
in this respect. In Smith’s summary phrase, ‘ the 
broad principle is accepted that Great Britain must 
not legislate for the Dominions against their will or 
without their consent, and there is to be no arbitrary 
interference with Dominion legislation.’ ^ 

It is plain, therefore, that there is no longer the same 
system of effective unitary legislative control that there 
used to be throughout the territories that now compose 
the British Commonwealth. The ‘ supremaci^ ’ of the 
Imperial Parliament has no longer the meaning it 
used to have. But it is to be noted that, in Smith’s 
words, " the power of the Imperial Parliament to legis- 
late for the Dominions is carefully preserved.’ It was 
definitely contemplated by the authors of the Report 
of 1926 that in sundry matters it should be the regular 
procedure that new legislation should be made legally 
effective for the Dominions by means of Acts passed by 
the Imperial Parliament. While this continues to be 
true, it means that the institutions, parliamentary and 
other, by means of which Dominion government is 

. ^ Op. cit., p. 39. " Ihid; 
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carried on remain an integral part of a single eoiistitn- 
tional system.- 


Constitutional Eelations created by Convention. 

Tiiere is another important factor in the constitn- 
tional relationship between the Members of the Common- 
wealth, which is the result of the new conventions 
that have grown up in recent years. This is the right 
of every Member of the Commonwealth, first, to be in- 
formed ill advance by every other Member of any inter- 
national negotiations with a foreign Power that it may 
purpose to begin ; and second, to participate in those 
negotiations if its Government should desire to do so.“ 
These rights have been firmly established by the Treaty 
Eesolution of 1923 and the Eeport of 1926 as part of 
the constitutional practice of the British Empire ; and 
they form a link between the Members of the Common- 
wealth which is of obvious importance when the inter- 
national status of the Dominions is being discussed. 
An important example of their actual exercise was 
furnished by the negotiations for the Kellogg Treaty for 
the Eenunciation of War in 1928, in which the Dominions 
took part on their own initiative after they had been 
informed of the United States’ proposals by the British 
Government.® 


^ On the questions discussed in 
this sections vide Keith, Imperial 
Unity and the Dominions^ part i. 
chap, vi, ; Constitution^ Adminis- 
traiion^ and Laios of the British 
Empire^ part i, chaj>. ii. ; Duncan 
Hall, British Commonwealth of 
Nations^ pp. 259 et seqq, ; Smith and 
Corbett, op. cit., cha-p, iii. 

^ Of. supra^ pp, 165 et seqq. 

® The language of the Holes wliieh 
passed on this occasion is interesting 
and important, t.g. the following § 13 
from the British Hote of May 19. 
3.928 ; 

^ Your Excellency will observe that 
the detailed argiimerits in the fore- 


going paragraphs are expressed on 
behalf of His Majesty’s Government 
in Great Britain. It will, however, 
be appreciated that th© propomd 
treaty^ from Us very nature, is not 
one ivhich concerns His Afajesff-s 
Government in Great Britain alone, 
hut is one in ivhich they could not 
undertake to participate otherwise than 
jointly and simiiltcmeously with His 
Majesii/s Governments in the Domin- 
ions and the Government oj' India. 
They have, therefore, been in com- 
nnmication with those Governments, 
and I am happy to be able to inform 
Your Excellency , that as a result 
of the oommunications which 
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A similar oonstitutioHai link between the Members 
of the Commonwealth is furnished by the conventional 
obligation inciimbent on each of them not to do certain 
things in their relations with foreign Powers except 
by previous agreement among themselves. The most 
obvious example of this obligation is that no Member 
of the Commonwealth ma,y make a treaty Avhich might 
have the effect of imposing even indirectly obligations 
on the other Members unless the other Members have 
agreed that it shall. It covers also what axe known 
as ' group questions ’ — a conventional phrase to which 
neither constitutional practice nor academic thinking 
has as yet given a wholly clear or satisfactory meaning.^ 


It is plain from the facts described above — the exist- 
ence of a common Crown ; the common duty of allegi- 
ance ; common nationality ; the universal validity of the 
royal prerogative; the exercise of the executive func- 
tions of the royal prerogative through the institution 
of the Governor-General ; its exercise in respect of 
foreign relations through the formal intervention of 


pass<i;d ifc has been ascertained that 
they are all in cordial agreement 
with the general principle of the 
proposed treaty. I feel eoniident, 
therefore, that on receipt of an in- 
vitation to participate in the con- 
clusion of such a treaty they, no less 
than His Majesty’s Government in 
Great Britain, will be prepared to 
accept the invitation.’ (My italics, ) 
In response to this suggestion, the 
U.S. Government addressed invita- 
tions direct to the Governments of 
Canada and the Irish Free State, 
through the U.S.A. legations in 
Ottawa and Dublin, in Notes dated 
May 22, 1928 ; and addressed invi- 
tations to the Governments of "the 
other Dominions in a Note sent to 
Sir A, Chamberlain on the same date. 
The important sentence of this Note 
is as follows ; 


‘ I have been instructed to extend, 
tlirougli you, to H.M. Governments 
in Australia., New Zealand, and 
South Africa ... a cordial invita- 
tion, in the name of the Government 
of the United States, to become 
original parties, etc/ For these 
documents vide Wheeler - Bennett, 
Information on the Bemmciation of 
IFnr, pp. 119, 122 et seqq. 

A further iilustration of the con- 
stitutional point is furnished by a 
comnmnkivA of the British Foreign 
Office, issued on February 16, 1929, 
declaring that the British Govern- 
ment could make no proposals con- 
cerning naval armaments before they 
■communicated with the Dominions 
and received and considered their 
views. Vide Thnes, February 18, 
1929. _ 

^ Of. pp. 208 et seqq. 
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the King and a Britisli Secretary of State ; the common 
jurisdiction of the Privy Conncii ; the fact that if the 
King is at war in respect of one part of his Dominions, 
all the rest are automatically involved as well ; the 
sumdving ‘ legislative supremacy of the Imperial 
Parliament ; the right of each Member of the Common- 
wealth to be consulted about foreign policy, and to 
take part in any intemational, negotiations if it should 
so desire— it is plain from these facts that there exists 
in British public law and practice a close constitutional 
relationship between the Members of the British Com- 
monwealth, a constitutional relationship that does not 
exist between the other nations of the world. 

That relationship is, in a sense, a survival, a survival 
of a still closer and more rigid legal relationship that 
existed in the past. But it is also much more than a 
survival. For if the rigidity of the legal bonds between 
the Members of the Commonwealth has been relaxed, 
the strength of those bonds has been correspondingly 
increased. The relationship of these Members, although 
a survival, is not a relationship that now^ consists simply 
in certain constitutional arrangements or in certain 
statutory or conventional rights and obligations. On 
the contrary, it is an organic relationship, expressed in 
and vivified by the new political institutions that have 
been created by the Commonw''8alth to meet the new^ 
situation which the self-government of the Dominions 
has brought about. As the Dominions have increased 
the measure of their autonomy, the statesmen of the 
Commonwealth have had to solve the problem of secur- 
ing efiective practical co-operation among their Govern- 
ments. To do so, they had to secure parallel and 
simultaneous action among independent authorities, 
none of w'hom had jurisdiction in the territories of the 
rest ; and to this end an institutional machinery of 
consultation was required, based on what the Balfour 
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Committee called ‘ free association/ and depending for 
results on tie unanimous goodwill of all, and on 
wiat Smith, has called ‘ a general iinderstandirig 
that the interests of Empire demand the making of 
every effort to harmonise policy and executive action/ ^ 
Such an institutional machinery has been created : and 
although much of it is comparatively new, it has already 
by its work given new life and new force to the constitu- 
tional relationship that exists between the Members of 
the British Commonwealth. 

For this reason, and because they now constitute an 
essential part of the constitutional organisation of the 
Empire, it is necessary to describe briefly those new 
political institutions which the Members of the Common- 
wealth have collectively created and which they now 
collectively maintain. 

They are as follows : — 


The Imperial Conference. 

The most important of them is the Imperial Con- 
ference, which has been described above. With each 
meeting the importance of the Imperial Conference 
in the system of the Commonwealth has increased, the 
scope of its work has widened,^ it has become more and 
more the supreme organ of British and Dominion co- 
operation in government affairs. It has now an abso- 
lutely established constitutional position, and great 


“ Canada a-nd World Politics^ 
p. 40, 

^ The folIo%¥ing is a list of the 
subjects dealt with in the fourteen 
reports of the Economic Sub-Gom* 
mittee of 1926 : — Wool Statistics, 
Statistics of Foodstuffs in Cold 
Storage, Empire Statistics, Indus- 
trial Standardisation, Oil Pollution 
of Havigahle Waters, UniSca-tion of 
Rules relating to the llills of Lading, 
Conventions relating to Limitation 


of Shipowners' Liability and Maritime 
Mortgages and Liens, Conventions 
relating to the Immunity of State - 
owned Yesseis, Valuation of Goods 
for Customs Purposes, the Imperial 
Shipping Committee, Immunity of 
State Enterprise from Taxation, 
Taxation of Non-resident Traders, 
Exhibition within the Empire of 
Empire Cinematograph Films, Sur- 
veys of Empire Trade ; vide Cmd, 
2769 (1926), appendix xir. 
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practical authority with tlie Parliament and people of 
every Member of the Commonwealth. 

The Committee of Imperial Defence. 

Next to the Imperial Conference must be mentioned 
the Committee of Imperial Defence, which was first 
created in 1904. The Committee of Imperial Defence is 
formally a committee of the British Cabinet, but repre- 
sentatives of the Dominions are admitted to its meetings 
whenever questions affecting the Dominions are dis- 
cussed.^ Such representatives have at various times, 
and always at meetings held during the sessions of 
the Imperial Conference, plaj^ed a considerable part 
in its deliberations. Sir Cecil Hurst has said that 
the work of the Committee of Imperial Defence ‘ is 
an outstanding example of successful co-operation 
between the British and Dominion Governments upon 
the basis of mutual help and advice.’ ^ 

Its work, as described by Smith, illustrates well the 
general system of co-operation in the Commonwealth. 

‘ It is now agreed,’ he says, ‘ that each of the Dominions 
is resjionsible for Us own defence, and no attenvi^t is made 
to restrict their autonomy by Imperial authority. At the 
same time it has been found iJossible, chiefly through the 
agency of the Imperial General Staff co-operating with 
the General Staff in the Dominions, to agree upon the 
adoption of common methods and machinery, designed 
to enable the various forces of the Empire to work 
together under a single command in time of war.’ ® 

This co-operation has been organised on the initiative, 
and under the direction, of the Committee of Imperial 
Defence. 

^ In pursuance of a decision taken observations on the C.I.D,, mdt 
at the Imperial Conference of 1911, Hurst, op. cit., pp. 39 et seqg. 

^ Canada and Woidd Politics ^ p. 40. 
® For some other interesting (My italics.) 
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The Committee oe Civil Reseaech. 

AnotiLex organ of inter-Govemmentai co-operation., 
identical in character with the Committee of Imperial 
Defence, is the Committee of Civil Research, set up in 
June 1925. It is intended that in the work of this 
Committee the Dominions shall participate precisely 
as they do in that of the Committee of Imperial 
Defence, and that the Governments shall place at its 
disposal a joint fund of public money to be expended 
for the common benefit of the Commonwealth as a 
whole. ^ 

The co-operation of the Governments of the Common- 
wealth in these political institutions is obviously an 
element in the constitutional relationship between them. 
They are, as has been said, an integral part of the con- 
stitutional machinery by which the Empire is governed, 
and they are specially important for the present purpose 
because they give reality and force to the legal rights 
and obligations which have been described. 

The Common Machineey of Diplomatic and Con- 
suLAE Missions Abeoad. 

Another institution which must be mentioned in the 
present connection is that of the diplomatic and con- 
sular service which the British Government maintains 
in foreign countries. This service is now used by 
Domioion Governments, in countries \vhere they do 
not themselves maintain missions (that is to say, prac- 
tically everywhere), more or less as if it was their own. 
The negotiations for the Kellogg Treaty in 1928, and 

Tlie Committee of Civil Research Bietetios, British Pharmacopeia, 
has now eight Siib-Committees at Kenya Native Welfare? Empire 
work; — Tsetse Fiy, Mineral Con- Supplies of Quinine, Research Co- 
tent of Natural Pastures, Native ordination, Geograpliioai Surveying, 
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tie conduct of these negotiations between the United 
States and the Governments of Australia, New Zealand, 
and South Africa, through the intermediary of the 
British Foreign Office, once more furnish an example 
of its use, and very many more could be found A 

Moreover, British Ambassadors, Ministers, and Con- 
suls still give their assistance and protection equally 
to all British subjects whether they be Dominion or 
British citizens. 

Still more striking, the Governments sometimes agree 
all to act through a common plenipotentiary for the 
making of a treaty, as they did when they ail entrusted 
the British Ambassador in Yfashington with the making 
of the Liquor Treaty with the Government of the United 
States in 1924.^ This practice will in all probability 
become rarer in the future, but, like the common 
use of British diplomatic missions, it furnishes striking 
evidence to foreign Powers of the constitutional bond 
by which the Members of the British Commonwealth 
are joined. 

That this common use of the British diplomatic ser- 
vice is of real use to the Dominions, and that Dominion 
statesmen axe conscious of its full constitutional impli- 
cations, is shown by the passage in the Eeport of 1926 
entitled ' General Conduct of Foreign Policy,’ to which 
reference has been made above, where it is said that : 
‘ It was frankly recognised thaf in this sphere . . . the 
major share of responsibility rests now, and must for 
some time continue to rest, with His Majesty’s 
Government in Great Britain. ’ The phrase ‘ maj or share 
of responsibility ’ has an obvious constitutional as well 
a.s political importance. 

^ Of, footnote to p. 238, mp'ra, " Vide Keith, Constitution.^ Innrs, 

^ Of. p. 159j supra. arid Administrcition^ p. 57- 
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Inteb-Commohwealth Exchange of High Com- 
missioners. 

Tiie last Commonwealtli institution to wliich refer- 
ence must be made is that of the High Commissioners 
sent by the Dominions to London and by the British 
Government to the Dominions. 

Under the heading ‘ System of Communication and 
Consultation/ the Balfour Committee wrote : ‘ The 
Governments represented at the Imperial Conference 
are impressed with the desirability of developing a 
system of personal contact, both in London and in the 
Dominion capitals, to supplement the present system 
of inter-communication and the reciprocal supply of 
information on affairs requiring joint consideration. . , . 
Any new arrangements should be supplementary to, 
and not in replacement of, the system of direct com- 
munication from Government to Govennnent, and the 
special arrangements which have been in force since 
1918 for communications between Prime Ministers.’ 

The practical result of this recommendation has been 
the despatch of certain British High Commissioners to 
the Dominions. The Dominions have for many years 
already kept High Commissioners in London, but these 
High Commissioners have for the most part performed 
commercial functions. It is probable that in future their 
duties will be extended and their standing and authority 
increased, in order that they may be an effective 
channel of ‘communication and consultation’ by the 
maintenance of ‘personal contact.’ The first British 
High Commissioner to a Dominion was appointed to 
Canada in 1928, with the title ‘ High Commissioner in 
Canada for His Majesty’s Government in Great Britain.’ ^ 
As other Dominions follow the Canadian example, this 
new system will become a more and more effective 
method of achieving the purpose in view, namely, 

^ Yide Times, April 26, 1928. Also Toynbee, op. cit., pp. 72 d seqq. 
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effective consiiltation on general policy in the intervals 
between meetings of the Imperial Conference. 

A description has now been given of the various 
elements, legal and institutional, that go to make up 
the constitutional relationship between the Members 
of the Commonwealth. The facts that have been 
cited explain what learned writers mean when they 
speak of the ‘ constitutional unity of the Empire.’ 
They explain, too, the undoubted and fundamentally 
important fact that although the Dominions have 
become for many purposes persons of International 
Law, the rules of International Law do not apply to 
their mutual relations or to their relations with the 
Mother Country. The difficulties raised by this point 
will be discussed in Chapter VII. For the moment it 
is enough to say that no one has ever yet suggested 
that the relations of Members of the Commonwealth 
inter se should be regulated, as the relations of foreign 
countries are regulated, by International Law. The 
Governments of the Members of the Commonwealth 
have left no doubt of their view upon the matter. Their 
representatives in each other’s capitals are to be not 
diplomats, not ‘ Ministers,’ but ‘ High Commissioners.’ ^ 
At the Washington Disarmament Conference all the 
Members were counted together as having a single 
navy. This is plainly right ; the relations of the 
Members of the Commonwealth cannot be regulated by 
International Law for the reason that the Members of 
the Commonwealth are already subject to another legal 
system, that of British Constitutional Law. This is the 
main conclusion to which the facts discussed in this 
chapter inevitably lead. 

^ These High Commissioners do exempt from British Income Tax 
not enjoy general diplomatic status and have other privileges. Vide 
or immunities, but the__ Bomimon Oppenheim, International Law^ 4tli 
High Commisflioiiers in London are ed., L p. 610. 



CHAPTER VII 


SOME UNSOLVED PROBLEMS IN THE INTER- 
NATIONAL JURIDICAL STATUS OF THE 
DOMINIONS 

It has been argued in the preceding chapters that the 
Covenant of the League of Nations and the Iinpexial 
Conference Report of 1926 were documents which 
together registered a decisive advance in the develop- 
ment of the international status of the Dominions. 
That advance took place, as it had to take place if it 
was to be elective, in the spheres both of British Con- 
stitutional Law and of International Lavf. Between 
them these documents settled beyond dispute that the 
Dominions had acquired many of the most important 
rights and obligations of the Members of the inter- 
national Society of States. They laid down the essen- 
tial principles in the light of which every question 
concerning the status of the Dommions, whether it 
be primarily constitutional or primarily international, 
must henceforward be discussed. But they did not 
settle, and could not settle, every question concerning 
Dominion status which may arise. They could not, 
because it is inevitable that there will be still further- 
developments in the rights and obligations of the 
Dominions in years to come. In the last two decades 
the movement of constitutional change in the British 
Commonwealth has been rapid almost beyond belief. 
That movement is not ended. There v/as nothing 
final about the Report of 1926. The Committee who 
drew it up were the first to disclaim any such idea. 
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‘ We tope/ ttey said, ' that we -may have laid a 
foundation on which subsequent conferences may build.’ ^ 

Ttere must be further building, there must be future 
development, because there are still problems of 
Dominion status to be solved. ‘ It is manifest/ Sir 
Eobert Borden has said, ' that the Commonwealth has 
not solved all its problems. Any one would be utterly 
rash who would venture to predict the method by which 
the voice and influence of the Dominions will at all 
times receive such adequate consideration that the 
unity of the Commonwealth in external relations will 
not he impaired/ ^ Some of the problems Sir Robert 
Borden had in mind, though real enough, are politically 
remote ; some of them are legally intricate in the 
extreme ; some may never become issues in practical 
policy ; but all of them deserve consideration lest some 
day they should become acute. The purpose of this 
present chapter is nothing so ambitious as to furnish 
solutions to these problems ; it is rather to draw 
attention to the fact that they exist. 

In the discussion of various matters dealt with in 
Chapters V. and VI. , it appeared that the evolution of the 
international rights of the Dominions is not yet com- 
plete, and that therefore further developments in regard 
to them must be expected in the future. The develop- 
ments to be expected may be in the domain either of 
International or of British Constitutional Law. 

Thus, for example, the right of the Dominions to 
establish diplomatic missions of their own in foreign 
states is now definitely acquired in British constitu- 
tional practice, but it has not yet received general 
international recognition by the other Members of the 
Society of States. However probable it may seem 

» Cmd. 2768 (1926), p. 13. (My italics.) 

‘ July 1927, p. 207. 
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to-day that sncii recognition v/ould be at once accorded 
if it were asked for, there must 3^et remain an element 
of doubt, wMcb only time and future practice can 
finally removed 

Likewise the Doniinions have definitely acquired tiie 
constitutional right to decide for themselyes when 
international treaties shall be ratified by the Crown 
on their behalf. But there is still a doubt as to 
what the method of procedure for Dominion ratifica- 
tions will be ill future, ilt present the regular pro- 
cedure is as above described : the preparation by the 
British Foreign Office, on the demand of the Doiniaion 
Government, of an instrument of ratification, which 
instrument is then signed by the King in person and 
deposited by the British Secretary of State for Foreign 
Afiairs. But, as was also pointed out above, a number 
of Dominion ratifications have taken place by the simpler 
and more direct method of a Dominion Order in Council, 
deposited directly by the Dominion Government itself. 
The difierence between these two procedures is, perhaps, 
of no great importance in International Law, but it is 
at least of interest in its relation to the development of 
the British constitutional system. Once more, only time 
and future practice can settle in what form Dominion 
rights in this matter will be exercised.^ 

Ag ain , there is the question, very important in Inter- 
national Law, whether the principle of a common Law 
of Nationality throughout the British Commonwealth 
will be efiectively maintained. As the last Imperial 
Conferences have shown, the Dominions are very ready 
to adopt unanimous resolutions and reports in favour 
of a common Law of Nationality. The real question 
is whether their Parliaments will be willing to imple- 
ment these resolutions and reports efiectively by passing 
promptly similar and simultaneous legislation when it 

^ Cf. S 2 ipra^ pp. 152-3 and 205*6, ^ Ci. mpra.^ pp. 179 et seqq.^ 199, and 208, 
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is required. Hitherto practical experience on the point 
has not been v/holiy satisfactory, but once more only 
time can answer the problem that is raised.^ 

But it is not the purpose of this chapter to discuss 
straightforward questions of constitutional develop- 
ment such as these, in which nothing is required but 
a far-sighted or a supernatural power of speculation. 
Its purpose is rather to deal with certain concrete legal 
problems of Dominion status, problems of which the 
juridical elements are known, but in which nevertheless 
the true solution is, or is thought to be, in doubt. 

It will be convenient to begin with certain questions 
of importance rather from the point of view of British 
practice than from that of International Law. 

The Position op Dominion Diplomatic Missions. 

It has sometimes been asked what will be the true 
position of a Dominion diplomatic mission in. a foreign 
capital where a British mission is already in existence. 
The point has been elaborately debated in the Canadian 
House of Commons.^ What, it was there asked, will 
be the position of the Canadian Minister in Washington ? 
With what questions will he really have to deal ? Will 
he be subordinate in any way to the British Ambas- 
sador ■? Will he be able on his own untrammelled 
initiative to see the Secretary of State or the officials 
of the United States Government ? On what occasions 
will the Secretary of State send for him, and on what 
footing will they negotiate together ? ® 

The answer to these questions was extremely obscure 
in the days when Mr. Bonar Law’s declaration of 1920 
still held the field. If the Canadian Minister was to be 

^ Cf. mpy'a^ pp. 219-20. also Keith, Journal of Comp)ara.tive 

^ Vide e.g. Times, May 30, 1928. Legislation, hebniary 1927, pp. 87-8 ; 
^ For some discussion of these Representative Govermnent, 1928 ed., 
pointSp vide Duncan Hall, British ii. pp. 893-5; Toynbee, op. cif., pp. 
Common-wealth of Nations, pp, 253-9; 64-71. 
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a member of tbe staff of tbe Britisb Embassy, if lie 
was to replace tbe Britisb. Ambassador when lie was 
absent, was be not in some real sense tbe Ambassador's 
subordinate ? Indeed, bow could it be said that tbe 
Canadian Minister bad a separate legation at all, if it 
was thus liable virtually to be merged at a moment's 
notice in tbe Britisb Embassy ? Would it not be a 
Canadian section of that Embassy ratber than a separate 
organism in itself ? 

Tbis complication, however, has now been swept 
away,^ and tbe question can be discussed on tbe assump- 
tion that tbe Canadian mission is a true legation, quite 
separate and distinct from tbe Britisb Embassy. Wbat 
principles, if any, are there by which the Canadian 
Minister and the United States Secretary of State may 
guide their action ? 

There is one of Mr. Bonar Law’s principles, it is some- 
times said, which still remains : tbe principle that tbe 
establishment of tbe Canadian legation ‘ will not 
denote any departure either on tbe part of tbe Britisb 
Government or of tbe Canadian Government from 
tbe principle of tbe diplomatic unity of tbe Britisb 
Empire.’ Wbat does tbis mean in practice ? No one 
has yet explained. Writing in 1923, Keith declared 
that it meant that tbe Canadian Minister ‘ could only 
conclude a treaty with tbe assent of tbe Imperial 
Government,’ - thus implying a definite subordination 
of tbe Canadian Minister to tbe Britisb authorities in 
Downmg Street. It has been shown above that that 
hypothesis at least can no longer be maintained. Equally 
a theory put forward by Lewis in 1922 can no longer 
be upheld. He then suggested that the principle of 
the ‘ diplomatic unity of tbe Empire ’ meant that 
‘ group questions will continue to be dealt vuth by tbe 

Vide stqyra, pp. 148 et seqq. 

“ Journal of Gomparativt Legislation, November 1923, p, 167. 
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British Ambassador, the functions of the Dominion 
representative being confined to questions of purely 
Dominion concern.’ ^ This doctrine is ingenious but 
wholly inconsistent with the subsequent rulings of 
the Report of 1926. For in the section of that Report 
which deals with the establishment of Dominion diplo- 
matic missions the following words appear : 

‘ In cases other than those where Dominion ministers 
were accredited to the heads of foreign states, it was 
agreed to be very desirable that the existing diplomatic 
channels should continue to be used, as between the 
Dominion Governments and the foreign Governments, in 
matter's of general and political concern.’ - 

But matters of general and 'political concern ’ are pre- 
cisely the ‘ group questions ’ of which -Lewds spoke ; 
and the Report provides not that they shall in all cases 
be dealt with by British missions, hut merely that when 
there is 'no Dominion mission it is desirable that they 
should be dealt with through the channel of the existing 
British mission. In other words, the Report specifically^ 
recognises the right of a Dominion diplomatic mission 
to deal with ‘group questions of general and political 
concern ’ in so far as they affect its own Dominion, and 
Lewis’ doctrine thus falls to the ground. Moreover, 
to make assurance doubly sure, there is, as has been 
shown above, decisive practice on the point ; in 1928 
the United States Government invited the Canadian and 
Free State Governments to be original parties to the 
Kellogg Pact (which the British Government itself had 
declared to be a group question) not by Note to the 
British Ambassador, but by Note sent through their 
own legations in Ottawa and Dublin.® 

Does the principle of ‘ the diplomatic unity of the 
Empire,’ then, mean anything at all in this connection ? 

1 B. Y.I.L., 192-2-3, p. 37. = Of. mipra, p. 238, n, 3 ; also p. 208. 

* Cmd. 2768 (1926), p. 27. 
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It respectfully be doubted if it does. Perba.ps in 
1920 it bad a definite meaning in the minds of Mr. 
Bonar Law and Ms colleagues. But now it appears to 
have become notbing but a pbrase, and not even a very 
helpful pbrase. It is none tbe less possible, without 
troubling about debatable deductions from ' diplomatic 
unity,' to lay down certain principles of action wbicb 
will be followed by tbe Britisb and Dominion missions 
and by tbe foreign Governments to wbicb such missions 
are or may hereafter be accredited. It will perhaps be 
simpler and clearer to state these principles in terms 
of tbe problem wbicb results from tbe existence of tbe 
Dominion missions in Washington. 

First, then, under tbe constitutional convention 
about ‘ consultation '* ^ it will be tbe duty of tbe Britisb 
and Dominion Ministers to keep closely in touch on all 
questions of whatever land with wbicb they have respec- 
tively to deal. If tbe Governments whom tbe Ministers 
represent have taken seriously tbe principles they 
accepted in tbe Report of 1926, they must have given 
these Ministers standing mstructions to this efiect. 
Thus, not only will it be impossible, as Keith has said, 
‘ under tbe new rule ... for any Dominion Minister 
to start negotiations with tbe United States behind tbe 
back of tbe Britisb Ambassador,'^ but it vdll be tbe 
duty of tbe Britisb, Canadian, and Irish missions to 
keep fully in touch with one another in regard to every- 
thing they do, whether it concerns purely British or 
Dominion ‘ national ' interests, or matters of more 
general Commonwealth concern. . In short, as tbe first 
Britisb Note to the United States Government on tbe 
subject declared, ' tbe Irish Minister would be at all times 
in tbe closest touch with His Majesty's Ambassador.' ® 


- Gf. pp. 165 el seqq. Kote June 24. 1924 ; vide 

“ Jow'ndl of CoMpcbTCbtive I/egislct^ Oiiid. 2202 (1924), 
lion, February 1927, p. 87. 
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Second, the Canadian and Irish Ministers will treat 
with the Secretary of State or his assistants on every 
question of purely Canadian or Irish concern. They 
will do so not with the special ‘ assent ’ of the British 
Ambassador or the British Government, but as of right, 
and they wdll act in all ways in full independence^, As 
the British Note just quoted declared, the Irish Minister 
would ‘ take charge of ail affairs relating only to the 
Irish Free State,’ and would be the ‘ ordinary channel 
of communication wdth the United States Government 
on these matters.’ ^ The British Ambassador, of course, 
wdll deal exclusively with British questions, while , he 
■will also continue to deal with Australian, South African, 
and New Zealand questions if the Governments of these 
Dominions, instead of appointing their own special 
tigents, desire that he shall represent them. It will, of 
course, fall within the normal functions of the Canadian 
and Irish Ministers to give diplomatic protection and 
assistance to Canadian and Irish ■’ citizens ’ who are 
domiciled or travelling in the United States. 

Third, if a question involves, say, both British and 
Canadian interests, the British Ambassador and the 
Canadian Minister -will deal with it together by joint 
or simultaneous action. It is theoretically possible 
that in such a case the Canadian Minister will agree 
that the British Ambassador should represent them 
both, or vice versa ; but in viei-v of the character of "v^hat 
may be called Dominion diplomatic history in the past, 
it seems much more likely that he ■ruU do nothing of 
the kind. The Wo Ministers will of course consult 
together about the course to be pursued, and it may w’^ell 
be that they ’will cond'uct the 'whole negotiation by 
joint interviews with the Secretary of State or his 
assistants, and by joint correspondence and joint action. 

^ Note of June 24, 1924; vide Cmd, 2202 (1924). Vide also Note to 
Cliapter VII. on p, 342, infra. 
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More probably, however, they will take parallel and 
simultaneous action after consultation. This is what 
appeared to be in the mind of the Canadian Prime 
Minister, Mr, Mackenzie King, when the question was 
raised in the Canadian House of Commons : ' He saw 
little difficulty in defining the relations between 
Canadian and other British diplomatic representatives,'* 
and said : ‘ It is conceivable that in some cases the 
foreign affairs of one part of the Empire will intersect 
the arc which relates to the foreign affairs of another 
part of the Empire. In that event one would assume 
that the obligation with reference to what is held 
common would be a joint obligation that the two 
representatives, or more if there are such, would carry 
out in trusteeship, in co-operation with each other, and 
after consultation.'" ^ 

Fourth, it is plain that under the rules of the Report 
of 1926 relating to the convention of confsiiltatiou, it is 
for each Government to decide freely for itself whether 
its interests are involved in any question, and whether 
therefore it desires to take part in any negotiations 
that may be begun. On this point, therefore, there can 
be no possibility of misunderstanding or dispute.® 

Fifth, in a ' group question '* of general or political 
Commonwealth concern, the British Ambassador and 
the Canadian and Irish Ministers will likewise act 
together. Again, it is in theory possible that the 
Dominion agents, by instruction from their Govern- 
ments, will ask the British Ambassador to act on their 
behalf.® Indeed, the British Note quoted above de- 

^ Twus, May 30, 1928. may arise as to whether a matter 

- Cf. supra^ pp. 165 et seqq. The comes within the categorj^ of those 
statements in this para-gra,ph and the to be handled by the .Irish Minister 
statements made in connection with or not would be settled by consul- 
the second, third, fifth, sixth, and tation between them [he. betw'een 
seventh points in the text are of the Irish Minister and the British 
course wholly unaffected by the Ambassador].’ 

declaration in the British Note of ^ This was suggested as possible 
June 24 , 1924 , quoted above, in which in 1920 by Buncaii Hall, Brituh 
it is said that : ‘ x4ny question which Com7nonweaUh of ifations^ p. 267. 
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clawed : ‘ Matters wiiich are of Imperial concern or 
wliicli affect other Dominions in the Commonwealth in 
common with the Irish Free Stade atIU continue to be 
handled a^s heretofore by this Embassy.’ ^ This prin- 
ciple has not been follmved in practice, and in any 
case it seems, on general grounds, more likely that 
after preparatory consultation the British and Dominion 
agents will treat jointly in common or simultaneous 
interviews with the representative of the United 
States. An example of this case is furnished by the 
negotiations of 1928 for the Kellogg Treaty of Renun- 
ciation of the Right of War, in which, after prior 
consultation, each Dominion carried on a separate 
negotiation with the United States Government. On 
this occasion communication between _ Australia, New 
Zealand, South Africa, and the United States was carried 
on through the British Foreign Office ; between Canada, 
the Irish Free State, and the United States by diplomatic 
Notes exchanged directly through their legations in 
Washington, Ottawa, and Dublin.'^ 

Sixth, the Secretary of State and the officials of the 
United States State Department will receive the Canadian 
and Irish Ministers, and will treat with them on Canadian 
and Irish questions precisely as they would receive the 
diplomatic agents of any foreign Power. They will 
deal with them, that is to say, as plenipotentiaries with 
authority to speak for Governments which have power 
to give effect to their decisions ; it will never enter 
the head of the Secretary of State to seek from the 
British Ambassador confirmation or approval of what 
the Dominion Ministers may or do. Lest there 
should be doubt on this pomt, the Note from the 
British Government to the United States Government 
concerning the establishment of the Irish legation in 
Washington was explicit. ‘ In matters falling within 

^ § 2 of Kote of June 24, 1924. ^ Yide May 22and25, 1928 ; 

Cmd. 2202 (1924), Wheeler-Bennett, op. ciL 
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his sphere/ it runs, ■' the Irish hiinister would not he 
subject to the control of His Majesty’s Ambassador, 
nor would His Majesty’s Ambassador be responsible 
for the Irish Minister’s actions.’ ^ 

Lastly, on ‘ group questions ’ the Secretary of State 
and his assistants will deal with the British and Dominion 
agents precisely as they wmulcl dead with any other 
group of foreign diplomats whose Governments vveie 
jointly negotiating on some question of common interest 
to them all. They will treat them all, again, as pleni- 
potentiaries speaking for Governments which cannot 
be bound without their own consent. There will, 
indeed, be nothing abnormal in such negotiations from 
the State Department point of view, unless it be that 
the British and Dominion agents act together more 
closely and mtiinately than most foreign groups. 

It was said in 1922 by Lewis, before any Dominion 
legation had actually been set up, that ‘ the establish- 
ment of Dominion diplomatic representatives must 
inerdtably give rise to difficult questions as to their 
exact relations to the British Ambassador.’ There 
would seem to be no reason why, if the clear and well- 
established principles of the Eeport of 1926 are applied 
in the ways outlined above, these ‘ difficult questions ’ 
should not be easily and harmoniously solved. Up 
to the present time all the available experience supports 
the view that they can and will be. Mr. Mackenzie 
Uirig has officially declared that ‘ the diplomatic 
representatives of Great Britain, Canada, and Ireland 
have co-operated harmoniously in Washington, and 
Sir Esme How^ard'^ had recently given testimony to 
the success of the experiment.’ ® 

Note of June 245 1924; vide “ T)ie Britisii Ambassador in 
Omd. 2202, United States, Ho. 2 Washington. 

(1024). ^ Times, Jun© 13, 1928. 



258 THE BRITISH DOMINIONS IN INTERNATIONAL LAW 

Have the Dominions the Eight to Secede from 
THE British Empire ? 

Another problem wliicb. has been consiclerablj" dis- 
cussed, Yvbieh, primarily involves disputed questions of 
British Constitutional Law, but which is also of theo- 
retical interest in an examination of the international 
position of the Dominions, is whether these Dominions 
have the right to secede, if they desire to do so, from 
the British Empire. Is it within the constitutional 
powers of a Dominion Government to sever its con- 
nection v/ith the British sj^stem, to cease to be a 
Member of the Commonwealth, to declare its ‘ independ- 
ence ' and to invite foreign Powers to give it recogni- 
tion in lEternationa.1 Law as a new fully ‘ sovereign ’ 
Member of the Society of States ? 

It is argued, on the one hand (for example, by 
Duncan that the Dominions unquestionably 

have ‘ the constitutional right of secession ' ; that since 
Canada is equal in status with Great Britain, the 
Canadian Government could prepare and pass through 
its Parliament a Bill to make Canada an ‘ independent ' 
republic, just as the British Government could prepare 
and pass a Bill declaring Great Britain a republic ; 
that the Canadian Government has the right to ‘ advise ’ 
the King to consent to such a Bill ; that the British 
GoF^^rnment has no longer any right to give him con- 
trary advice ; and that the King would have no con- 
stitutional right to refuse his consent to such a Bill, if 
he were advised to give it by his Canadian Ministers. 
Duncan Hall adds the perhaps disputable condi- 
tion that this constitutional right to secede would 
only exist provided the demand for secession by a 
Dominion people Fvere virtually unanimous. 

It is argued, on the other hand (for example, by 

^ British Gommouwealth of JSfations, pp. 262-3. 
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General Smuts), that the Dominions have no right to 
secede, and that if such a Bill as that suggested were 
sent up by a Dominion Government for the King’s 
consent, the King would not only have the " constitu- 
tional right to veto it,’ ^ but could not constitution- 
ally accept anj^ such unilateral effort to dissolve the 
bond of iinion.'^ Keith appears to support this view, 
and, in pursuance of his doctrine that a Dominion 
Government has no right to advise the King directly, 
he declares : '' That the Imperial Government would 
refuse assent to a Bill purporting to sever the ties 
between the Irish Free State or the Union of South 
Africa and the Empire is at present certain ; assent 
could be accorded only after full agreement at an 
Imperial Conference, where the views of the Empire 
as a whole can be ascertained ’ ; ® and again : ' A Bill 
to provide for the secession of the Irish Free State or 
for some measure vitally injurious to the safety or 
essential interests of the United Kingdom would not be 
allowed to pass by any British Government, and, however 
little probability there may be of any such measure, the 
power to hinder its operation must be retained.’ 

Elsewhere Keith produces another argument against 
the right of secession. ‘ It is clearly impossible,’ he 
says, ‘ under the Dominion constitutions to dissolve 
by any Dominion legislation the Imperial tie. The 
power of the Union Parliament is derived from the 
South Africa Act 1909, passed by the Imperial Parlia- 
ment in order “ to unite the British colonies in South 
Africa under one Government in a legislative union 
under the Crown of the United- Kingdom. ” ’ He then recites 
similar sentences from the constitutions of the other 
Dominions, in which it is declared that the Dominion 

^ Vide speech msAle on September paraMm Legislation^ J^orember 1923, 
IS 5 1919; and cited by Duncan Haiij p, 162, 

op. cii., p. 262. ^ Journal of Comparative Legida^ 

^ Vide Keith, Journal of Com- February 1927, p. 87, 
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Governments are established ‘ under the Crown of tie 
United Kingdom/ and he proceeds : *' These facts are 
clear evidence that nothing save Imperia-l iegisiation 
would avail to dissolve the bond of Empire/ ^ 

There are in these arguments against the right of 
secession four points of importance. 

The first is whether the King has the constitutional 
d'uiy, as General Smuts alleged, to veto a Secession 
Bill. The answer would appear to be an unhesitating 
‘ No.’ There is nothing either in British statute law 
or constitutional practice to support the view that the 
King cannot agree to Bills the effect of which would be 
to detach portions of his Dominions from his allegiance. 
On the contrary, he has frequently in the past — even 
within the last few years — agreed to proposals made to 
him by Parliament for the cession of British Crown 
colonial territory to foreign Powers.^ If he has no 
legal or constitutional duty to veto such cession, it 
would seem to follow that he has no duty to veto the 
secession of a self-governing Dominion. 

The second point is whether the King, if he has no 
duty, has nevertheless a constitutional right, as General 
Smuts alleged, to veto a Secession Bill which his respon- 
sible Ministers advise him to accept. It is plain that 
by the letter of the existing statute law he has the legal 
right to do so, as he has the legal right to veto any Bill 
of any kind whatever. But with regard to every other 


^ Constitution^ Administration^ and 
Laws of the LJnvpire, p. 2L He also 
argues that under ikrticle iO {q.v. 
Appendix I.) of the Covenant of 
the League of Nations every ^lem - 
her of the Commonwealth would 
have to assent before secession 
could take place. If this argument 
were accepted, it would mean, of 
course, that the seceding Dominion 
weuld have to secure the assent, 
not only of ©very Member of 
the Coiamonwealtli, but of every 
foreign Member of th© League as 


vv'elL Since, however, Keith else- 
v/here argues that the Covenant does 
not apT3ly to the relations of the 
Members of the British Gommon- 
w'ealth inter se, liis point oLout 
Article 10 may for the present pur- 
pose be neglected. Of. infra, pp, 
305 et seqq. 

^ £J,g., the cession of part of 
Juhaland to Ital^J" under the Anglo- 
Italian Treaty (Bast African Terri- 
tories) Act, 192o ; Statutes, 1925j, 
15 Geoi’ge v., p. 149. 
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kind of Bill, that legal right of veto is as dead as Queen 
Arme ; it is rendered null and void by his constitutional 
duty to accept his Ministers’ advice. Where is the 
statute law or coiistitiitioiial practice which can show 
that his legal right of veto, dead in every other matter, 
still lives in respect of Bills providing for the secession 
of a Dominion ? There is no such law or practice, and 
it is therefore certain that the King has no constitu- 
tional right to veto a Secession Bill which his responsible 
Ministers advise him to accept. 

But the third point is this : Who for this purpose are 
his ‘ responsible Ministers ’ ? Are they liis Dominion 
Ministers who send him the Secession Bill, or have his 
British Ministers an overriding right to give him con- 
trary advice which he must accept ? Keith, as is shown 
by the sentences quoted above, holds the latter view'. 
His argument is, first, that Dominion Ministers cannot 
directly advise the King on any matter, that there 
must always be advice by British Ministers as well, 
that without concurring advice British Ministers 
the King has no constitutional right to sanction w'hat 
his Dominion Ministers desire ; second, that the advice 
thus given to him by British Ministers is not a mere 
formality — that, on the contrary, they may in their 
discretion either advise him to accept or to reject 
Dominion proposals as thej" wash. And he holds that 
‘ this power to hinder the operation ’ of a Secession Bill 
‘ must be retained ’ ^ by British Ministers, lest the 
secession proposed should be ‘ vitally injurious to the 
safety or essential interests of the United Kingdom/ 

It must be said again that this doctrine of Keith's, in 
so far as it is an argument in constitutional law-, is a 
direct challenge to the principle of the Dominion Prime 
Ministers’ Memorandum of March 1919, that while " the 
Crowm is the supreme executive in the United Kingdom 

^ The italics are mine, 
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aD.d all the Dominions ... it acts on the advice of 
different Ministers within different constitutionai units.’ ^ 
Yet this principle of the Dominion Prime Ministers has 
been acknowledged repeatedly and acted upon by the 
Governments of the Commonwealth ever since it was 
first announced ; the whole of the Report of 1926 was 
consciously and consistently founded on it ; unless it 
is_ accepted, there is hardly a paragraph of that Report 
which can be made to bear a reasonable meaning. In 
partieiilar, the section of the Report which deals with 
Dominion legislation declares roundly that, with the 
few exceptions above described,^ ‘ It is recognised 
that it is the right of the Government of each Dominion 
to advise the Grown in all matters relating to its ovm 
affairs,’ ® and that ‘ it would not be in accordance with 
constitutional practice for advice to be tendered to His 
Majesty by His Majesty’s Government in Great Britain 
in any matter a'ppertammg to the affairs of a, Dominion 
against the views of the Government of that Dominion. ’ 
The exceptions to this principle which were mentioned in 
the Report were only provisionally allowed, subject to 
further investigation as to the best means for their 
removal. In any case, they do not include, except 
possibly in the case of the Canadian constitution, any 
exception that would justify suspension or rejection of 
a Secession Bill. 

So far as these specific exceptions are concerned, 
therefore, thev do not offer ground for thinking that 
the general constitutional principle concerning Dominion 
legislation would not apply to a Secession Bill, or for 
holding that British Ministers 'would ha ve the constitu- 
tional right to advise the King to reject it. 

But there is another consideration relating to the 
question. Who for this purpose are the King’s respoii- 

* Memo, by Dominion Prime Mini- - Vide supra ^ pp. -7, 

Ma,r„ 12, 1919, cited by Lowell ^ Omd. 2768 (1926), p. 17. (My 

^.nd Hall, i927j p. 624. ' italics. ) Pjid, (My italics, ) 
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sible Ministers ? It is this. Under the doctrines of 
the Report of 1926, Canadian Ministers have the esclii- 
sive right to advise the King ' in aixj matter appertain- 
ing to the affairs of their Dominion.’ But would a 
Secession Bill be such a matter ? Certainlj, a Canadian 
Secession Bill would ‘ appertain to the affairs ’ of 
Canada ; but would it not also appertain to the affairs 
of Great Britain and of the other Members of the 
Commonwealth as well ? Suppose that, in 'Keith’s 
words, it were held to be ‘ vitalty injurious to the safety 
of the United Kingdom,’ would it then be reasonable to 
hold that it could be settled by the unilateral action of 
the Government of Canada alone ? Would it not, 'in 
fact, then be pre-eminently a ’group question’ pf the 
kind shortly to be discussed ? And, if so, would not 
British and other Dominion Ministers have the right 
also to advise the King about it 1 

The question is a nice one, and it appears to the 
present writer that there is no legal answer for which 
it can be claimed that it is certainly and unquestionably 
right. Only time and practice could determine what 
view the Governments might take. It is precisely one 
of the issues in respect of which the twin principles of 
autonomy and ’ free association ’ might come into con- 
flict. The only conclusion that can be reached, therefore, 
on the point now under discussion — ^who are the King’s 
responsible Ministers ? — is far from satisfactory. It is 
simply this — that British Ministers would now have 
no constitutional right to advise the King to rejeet a 
Dominion Bill providing for secession from the Empire, 
unless it were on the ground thed such a piece of legisla- 
tion did not ’ appertain to the affairs ’ of Canada only, 
but equally to the affairs of ever)" Member of the 
Commonwealth as well. Certainly this ground would 
justify them in demanding ’prior consultation’; whether 
it would justify them further is open to doubt. 
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Tiie fourth point is eqiiallj^ obscure. It is Keith's 
argurneiit that since the Dominion eoiistitutions- have 
been, created by ‘ Imperial ’ legislation wbich la^^s 
down ill the respective Acts that the Dominions 
are to be Unions ‘ under the Crown of the United 
Kingdom/ therefore ' Imperial ’ legislation is equally 
required to declare that they shall no longer be under 
that Crown. The argument certainly has great force 
in the ease of Canada, where, under the British North 
America Act of 1867, practically no aniendnient of the 
constitution can be made without an Act of the British 
Parliament, But in Australia., South Africa, New 
Zealand, and the Irish Free State the Dominion Parlia- 
ments have power to amend their own constitutions : 
that power is expressly given to them under their con- 
stitutions ; there is no limitation upon it, in virtue of 
which any special class or kind of amendment may be 
declared iiUra vires ; and if they have power to amend 
other parts of the constitution, it is difficult to see why 
they should not have power to amend that part which 
connects them with the British Crown. The Imperial 
legislation has created bodies which are ‘ sovereign ’ in 
respect of the remainder of the constitution which regu- 
lates their system of government ; why should they not 
be sovereign in respect of this part too '? 

There is, however, an answer to this argument which 
may perhaps be made. It may be said that the power 
granted to Dominion Parliaments to amend their respec- 
tive constitutions was only granted to them subject 
to the general reservations contained in the Colonial 
Laws Validity Act of 1865 ; that among these reserva- 
tions is the provision that any Dominion legislation 
inconsistent with previous British ' Imperial " legisla- 

^ Fide Keith, Constitution , Ad- of ^Amtrcduiy 2nd ed., pp. 597 et 
mimstration^ and Laws of the British seqq,^ and Article 128 of the Au.s* 
LJmpire^ pp. 21 -4:^ 202, 228, 230-1. tralian Gonstitiition, ibid., p. 663, 
Also Han’ison Moore, Commonwealth- 
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tion would be ipso facto null and void ; that while 
ordinary amendments to a constitution could not be 
held to be in conflict with the original Imperial Act 
which created that constitution, this would not be true 
of an amendment which modified the fundamental 
basis on which the whole constitution was founded, 
namely, that the Dominions should be a ‘ Union under 
the Crown of the United Kingdom/ This contention 
implies the premiss that the power to amend granted 
to Dominion Parliaments was restricted to institu- 
tional changes consistent with the essential purpose of 
the Imperial Act, and that this essential purpose was 
to create a Union which must remain under the Crovm 
of the United Kingdom until such time as a new Imperial 
Act should otherwise decree. 

This may well have been, in fact, the intention of the 
Imperial Parliament with regard to, say, Australia in 
1900. But none the less, in vie'w of the terms of the 
Australian Constitution with regard to amendment 
(Article 128) this answer is not plainly and obviously 
conclusive. Moreover, it is also necessary to consider 
the results of the new constitutional conventions 
with regard to Dominion legislation that have now 
grown up. It is true that until the Expert Committee 
set up in 1926 makes its report, the Colonial Laws 
Validity Act will remain upon the statute-book ; but 
can it be said that the principle of that Act now being 
discussed still forms part of the effective constitutional 
practice of the British Commonwealth ? Gan it be 
said that because thirty years ago a constitutional 
amendment providing for secession would have been 
held to conflict with the previous Imperial legislation 

^ Moore {ibid., p. G02) says of tMs its interpretation liave been seen to 
article: ‘ The xjower of constitutional be jealously preserved to Aii.straliaj 
amendment is . , . regarded as . . , and the same policy is apppn-ent with 
an especial mark of self-government. respect to its alteration.' 

The making of the Constitution and 
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by ¥/h.ic]i the constitution was set up, the same thing 
is still equally and necessarily true to-day ? Is it 
therefore really certain that even if Imperial legislation 
would have been required to effect secession then, it 
would still be required to-day ? The point is at least 
open to reasonable doubt. 

It may w'ell be thought that this answer to Keith’s 
argument is not conclusive. And if he is right, then 
it follows that, although neither the King nor his 
British Ministers have any legal or constitutional right 
or duty to impose a veto on. a Dominion Bill providing 
for secession, yet the British Parliament remains the 
only sovereign body in the matter, and accordingiy 
the constitutional right of a Dominion to secede by its 
own Parliamentary legislation cannot be admitted. 

In any case, the point is sufficiently obscure, in respect 
of both the last tw^o arguments considered. But it 
hardly merits longer discussion than it has here received. 
For, even if the doctrines which deny the Dominion 
right of secession are sound constitutional law, which 
is not certain, it is certain that they are not sound 
politics. And of the two the latter is by far the more 
important point. If in a. Dominion a demand for seces- 
sion arose strong enough to secure the passage of a 
Bill, it would not be by the legal or constitutional right 
of British Ministers to advise the rejection of that Bill 
that secession could be averted. Indeed, it could not 
be at that stage of affairs that British Ministers would 
seek to exercise their influence. If an Imperial Con- 
ference were required, as Keith suggests, to discuss 
the issue, it would surely have been summoned long 
before the Bill had passed through both the Houses 
of the Dominion Parliament. Moreover, and this is 
the point that matters, the Report of 1926 shows clearly 
that none of the Commonwealth Governments — least 
of all the British, for was it not Lord Balfour who 
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drafted the Report ? — believed that it was by the 
maintenance of overricling legal or constitutional rights 
that the cohesion of the Empire could be maintained. 
If they believed that, why did they declare that ' every 
self-governiiig Member of the Empire is now the master 
of its destiny ’ ? that, ‘ in fact, if not always in form, it 
is subject to no compulsion whatever ’ ? that, while 
‘ every Dominion is now, and must always remain, the 
sole judge of the nature and extent of its co-operation 
[with the Commonwealth], no common cause will, in 
our opinion, be thereby imperilled ’ ? ^ 

It is certain, indeed, that the Grovernments of the 
Commonwealth rely, not upon legal bonds or constitu- 
tional disabilities, but upon the power of free associa- 
tion for eoiirmon ends, to hold the British Empire 
together in the years to come. The wisdom of that 
attitude is proved by the fact that the movements for 
secession have not for many years been so weak in 
the Union of South Africa or in Ireland as they have 
been since the Report of 1926 was dravm up and pub- 
lished. We may be sure that if secession becomes 
again an issue of practical politics, which at present 
it is not, it will be, not the legal rights, but the political 
will of the various nations of the Conimonwealth that 
will matter. Arguments in constitutional law are, in 
fact, beside the point. The real case was put to the 
British House of Commons by Mr. Bonar Law in 1920. 
‘ There is not a man in this House,’ he said, ‘ who would 
not admit that the connection of the Dominions 
with the Empire depends upon themselves. If the 
self-governing Dominions, Australia, Ganachr. chose 
to-morrow to say, “ We will no longer make a part of 
the British Empire,” we would not try to force 
them.’ - Keith himself, v^riting in 1916, stated this 

^ Cmd. 2768 (1926), ij, 14. (The italic?, are miae,) 
ffamard, March 31. 1920, 
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very case no less trenchantly and decisively than Mr. 
Boiiar Law : ' If it is really the will of the people of a 
Dominion to sever themselves from the Imperial control 
and to set tip as an independent Power, it is impossible 
to believe that the Imperial Government would forbid 
the carrying out of this desire, though it would doubt- 
less take steps to secure that the desire was a deliberate 
one, representing the decision of a real majority.’ ^ 

The only effective steps that could be taken to * secure 
that the desire was a deliberate one, representing the 
decision of a real majority ’ would appear to be the 
summoning of an emergency Imperial Conference for 
the full public discussion of the issues involved as soon 
as serious proposals for a Secession Bill were first put 
forward by the responsible Ministers of a Dominion 
Government, commanding a majority in their Parlia- 
ment. This, as was said above, would plainly be within 
the constitutional rights of the British Government 
under the Eeport of 1926. 

This seems to be the only useful practical conclusion 
to be drawn from the arguments concerning the right 
of the Dominions to secede, to w'hich so much attention 
has been given. 

The Constitutional Convention concerning 
‘ Group Questions.’ 

There is another problem, as yet sufficiently obscure, 
which primarily involves questions of British constitu- 
tional practice, and in particular a question concerning 
the meaning of the Eeport of 1926, but which never- 
theless must be of great importance in its effect upon 
the international action of Dominion Governments. 
This is the problem of what has been called the con- 
stitutional convention concerning ‘ group questions.’ 

^ imperial Unit/ij a^id the Domirdons^ p. 148. 
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The Keport of 1926 contains the following sentences : 

(i) Under the heading of ' Negotiation ’ : 

‘ Where by the nature of the treaty it is desirable tJuit it 
should be ratified on behalf of all the Croveminents of the 
Emxyire, the initiating Government assume that a 

Government which has had full opportunity of indicating 
its attitude and has made no adverse comments will 
concur in the ratification of the treaty.’ - 

(ii) Under the heading of ‘ Kepresentation at Inter- 
national Conferences ' : 

' Certain non-technical treaties should, from their nature, 
be concluded in a form which tvill render them binding 
upon all parts of the Empire, and for this jiurpose should 
he ratified with the concurrence of all the Governments.’ 

(iii) Under the heading of ' Kepresentation at Inter- 
national Conferences ’ : 

‘ Any question as to whether the nature of the treaty 
is such that its ratification should be concurred in by all 
parts of the Empire is a matter for discussion and agree- 
ment between the Governments.’ ^ 

These references to a kind of treaty which, when it is 
made, ought to bind all parts of the Empire, are suffi- 
ciently cryptic. The rules concerning the preparation 
of such treaties are clear enough ; they are simply the 
ordinary rules for treaty negotiation discussed above, 
together wdth the obvious addition that disputes con- 
cerning the nature of a treaty — i.e., whether or not it 
requires ratification with the concurrence of ail the 
Governments — shall be settled by ‘ consultation.’ This 
addition plainly means that no one Government can 
decide for itself that its treaty does not need the con- 
currence of the rest. That is quite straightfonvard. 
But as to the character of this class of treaty not a 
hint is given. Everything is left to the wisdom of the 

^ Cmd, 2768 (1926)^ p. 22. :(My " Ibid.^ p. 25, (My italics.) 
italics.) Ibid, (My italicE-.) 
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statesmen wnose task it will be to apply tbe Report in 
years to come. 

Is it possible, nevertkeless, and without further indi- 
cations either from the Report or from other official 
sources, to make an intelligible doctrine concerning the 
' group questions " wuth wffiich such treaties would 
deal 1 Duncan Hall, by a remarkable anticipation, 
made an attempt to do so, long before the Report of 
1926 was ever written. As he is the only author who 
has made such an attempt, it wdll be useful to repro- 
duce his theory in some detail. 

Equality of status, he argues,^ means equality for 
the Dominions in all respects, including, for example, 
equality in respect of the making of treaties and of the 
making of peace and war. But while the Dominions 
and Great Britain remain bound by the legal and con- 
stitutional bonds wffiich now unite them, action of 
certain kinds taken by one Government inevitably 
involves the others. If a Dominion Government, in 
pursuance of its equal right to do so, declares a war, ail 
the other Governments wdli automatically be at war as 
well. Therefore, it is not possible to admit that equality 
of status shall mean a separate right for each Govern- 
ment to take action on every question as in its exclusive 
discretion it may think fit. It must have that right in 
questions which concern itself alone — what Hall calls 
‘ national questions. ’ But in matters in wffiich the action 
of one Government inevitably involves or affects the 
rest — ^^Yhat Hall calls ‘ group questions ’ — there can be 
no separate right of action ; the Governments must act 
' together or not at ail.’ In national questions ’ the 
Government of one unit of the Commonwealth can by 
itself constitutionally give advice to the King. In 
" group questions ’ advice must be given by all the 

^ Vide British ConimovoweaMh of Gormaraiive Legidation^ October 
2sat%om. pp. 237-52. Journal cf 1920, pp. 201-5. 
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Governments acting togetter. The new constitutional 
convention is simply this : that in such ‘group questions ’ 
‘ the Imperial Crown shall not take formal action unless 
all the Governments concur in advising it thereto ’ ; ^ 
while ill respect of ‘ national questions ' the Imperial 
Crown will act ‘ on the advice and responsibility of the 
Government of the particular Dominion concerned/ - 
Hall holds that this new convention ‘ may be said 
to have been finally established as the result of its 
successful assertion by the Canadian Government in 
respect of the ratification of the Peace Treaty in 1919/ 
when the Canadian Government, in reply to Lord 
Milner’s suggestion that the Treaty of Versailles could 
be ratified by the British Government without waiting 
for its previous submission to the Dominion Parlia- 
ments, urged that ‘ the King in ratifying the treaty 
ought only to act at tlie instance of all his constitutional 
advisers throughout the Empire/ ^ But later. Hall, 
doubting in spite of himself whether the Canadian pre- 
cedent did ‘ finally establish ’ the convention, adds : 

‘ All that this convention requires to establish it firmly 
is authoritative statement by the Imperial Conference 
as part of a general declaration of constitutional 
right/ ^ 

Hall admits that the working of such a conven- 
tion will in practice be most difficult. The rule for 
decisions regarding ‘ group questions ’ must of course, 
he says, be unanimity, and he quotes General Smuts 
ill his support ; ® and, again of course, the Imperial 
Conference must operate, as at present, bj" the rule of 
‘ one nation, one vote.’ But he goes on to declare that 
these formal rules are merely safety-valves ; in prac- 

- British Oormnonivealtli of Nations, “ ‘ We are not going to be coerced 

p. 243. by the majority. If a common organ 

^ Ibid, is going to be eistablialisd, no resuiu- 

^ Cited by Hail, pp. 248-9 n. tions shall be taken without the 

(The italics are mine.) unanimous agreement of all parts. of 

^ Ibid. the Empired Times, June 26, 1920. 
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tice, conflicts of opinion would be submitted for settle- 
ment to the Imperial Conference, and in that Con- 
ference the working system will in fact be a ‘ rough 
system of majority-rule/ Moreover, the convention 
need not necessarily mean that in every case there must 
be action taken or obligations assumed by all or by 
none. ' Even in the case of a group treaty, if one 
Member of the group refused to advise the Crown to 
ratify on its behalf a treaty which was accepted by 
all the other Members, the Crown might still ratifj?' for 
those Members without binding the dissenting Member.’ 
A Government, that is to say, might concur in ratifica- 
tion by the other Governments taking place, although 
it preferred itself to stand out of the obligations thus 
assumed. Of course, on the other hand, the dissenting 
Government might not so concur, and in this case rati- 
fication by the others might, as Hall admits, lead in 
certain circumstances to the secession from the Empire 
of the dissenting Member. But so may any grave diver- 
gence of policy wdth regard to ‘ group questions.’ Since 
these questions exist and must be faced, the onlj?' 
method for avoiding such grave divergence of policy is 
by 'the closest co-operation in matters of everyday 
international relationships,’ out of which group questions 
of ‘ high policy ’ may at any time arise. The nearer the 
Governments can come to having common principles 
of action in their foreign policy, the less will be the 
difiioulty of working the convention about the 'group 
questions ’ that involve them all. 

If a convention of the kind which Hall describes does 
now in fact exist, then his observations about its prob- 
able working exhaust all that can be usefully said 
about the subject. His analysis is penetrating, and 
it appears to be as complete as it can be at the present 

^ Op, cit, p. 25L 
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time. Notliing need be added, therefore, on that 
aspect of the matter. 

But there axe two other questions which lemain 
obscure. The first is whether such a constitutional 
convention is now reallj^ ‘ firmly established.’ The 
second is : what are the ‘ group questions ’ to which 
the convention, if established, must apply ? 

First, then, is there such a convention now established 
as that which Hall describes ? Do the meagre and 
ambiguous sentences which have been quoted from the 
Report of 1926 constitute the ‘ authoritative state- 
ment ’ which he said was all that was required ? 

To answer this question it is necessary to analyse the 
convention into its constituent elements. 

First, it is certain that the Dominions have now the 
constitutional right to be consulted whenever the 
British Government proposes to take any step in foreign 
policy which may affect their interests. This right was 
clearly established by the events and discussions of the 
Peace Conference in 1919, by the various negotiations 
concerning the Treaty of Versailles and the Conference 
of Lausanne, and by the terms of the Treaty Resolu- 
tion of 1923 and of the Report of 1926.^ This right 
exists pre-eminently in respect of questions of ‘ high 
policy ’ such as those which Hail describes as ‘ group 
questions.’ 

Second, it is equally certain that in respect of ques- 
tions of ‘ high policy,’ as well as in all other questions 
of its international affairs, no Dominion can be bound 
by international engagements of any kind to wmich it 
has not given its specific and previous consent.^ This 
is clearly asserted in the section of the Report of 1926 on. 
‘Procedure in relation to Treaties.’ It is significant 
for the present purpose that it is repeated in the section 
on the ‘ General Conduct of Foreign Policy,’ Adhere it is 

Gf. stipra^ pp. 145-6 and 165-6. 

S 
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said that '' the governing consideration underlying all 
discussions of this problem must be that neither Great 
Britain nor the Dominions could be committed to the 
acceptance of active obligations except v/ith the definite 
assent of their ovm Government.’ 

So far as these two points are concerned, it is certain 
that there is an established convention : that the 
British Government ‘ no longer has the right to advise 
the Crown in respect of vital questions of high policy 
involving the v/hole Empire, but must share this right 
v/ith the Dominions.’ ^ 

But, third, is it further established that in certain 
questions nothing must be done unless all the Govern- 
ments of the Commonwealth concur ? that their advice 
must be given ‘ either together or not at all ’ ? Here we 
are on much less certain ground. The language of the 
Eeport of 1926 is hesitating and vague. In one place 
it says, ‘ where by the nature of the treaty it is desirable 
that it should be ratified on behalf of all the Govern- 
ments of the Empire.’ Elsewhere it says that ^ certain 
non-technical treaties sJioidcl, from their nature, be 
concluded in a form which will render them binding upon 
all parts of the Empire.’ In one place it is hesitating, 
or at most it recommends ; in the other it is much more 
nearly imperative. But at best this is curious language 
in which to lay down a binding conventional rule, and 
moreover it is language that is in striking contrast with 
the clarity and precision of most of the rest of the 
Eeport. It is difficult to resist the conclusion that 
on this point its authors were no more than groping 
their way. 

Nor has the practice of recent years given the solid 
foundation of precedent for this part of the convention 
which exists for the first two parts above discussed. It 
is not easy to say what are group questions, as will 

^ Hail, Op, cit.., p. 248» 
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shortly appeax ; but siich. questions as the Peace Settle- 
ment vvith Turkey and Security Alliances involving a 
military guarantee would appear to be ])ar excellence 
questions of ‘ high policy ’ of a kind which must afieot 
every Member of the British Commoiiwealth. Yet 
neither in the Treaty of Lausanne nor in the Pact of 
Locarno was the principle followed that nothing should 
be done which was not ■’ binding upon all parts of the 
Empire/ It was particularly strildng that the military 
guarantee for the Franco-German frontier, given in the 
Locarno Treaty of Mutual Guarantee, w'as in fact given 
by Great Britain alone. The same is true of the military 
guarantee for the neutrality of the Straits contained in 
Article 18 of the Convention relating to the regime of 
the Straits vvMch T,vas attached to the Treaty of Lau- 
sanne. In this latter case, moreover, the Treaty was 
made, in accordance -with the practice now abandoned, 
in the name of the British Empire as a whole ; but the 
obligations relating to the Straits were specifically 
limited by Article 18 to Great Britain.® A^et in appear- 
ance these military guarantees, both of the Franco- 
German frontier and of the Straits, ■were pre-eminentiy 
' group questions.'* 

It is true, so far as Locarno is concerned, that at the 
Imperial Conference of , 1926 the Dominion Prime 
Ministers agreed to a liesolution expressing ' complete 
approval of the manner in which the negotiations had 
been conducted and brought to so successful a con- 


' On the other hand, the proceed- 
ings with regard to the Kellogg 
Treaty of the 'Rennnciation of War 
in 1928 furnish evidence in favour 
of HaU’s hypothesis. Of. also infra ^ 
pp. 279-80, 284, 288-9. 

* League of yatioiis Treaty Series^ 
Axviii, p. 135. Art. 18 reads in 
part as follov.'s : ‘The de- 

siring to secure . . . that no act of 
war should imperil the treedom of 
the Straits or the safety of the de- 


militarised zones, agree as follows : 
■Should the freedom of the navigation 
of the Straits . . . be imperilled . . . by 
a surprise attack, or some act of war 
or threat of war, the H.G. P. , and in 
any case France, Great Britain,, 
Italy, and Japan, acting in conjunc- 
tion, Vvdil meet such, violation, a.ttack.. 
or other act of war . . . , by all 
the means that the Council of the 
League of Kations may decide for 
this purposed 
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elusion/ But this does not affect the point, for this 
Imperial Conference Eesolution was onty adopted after 
ratification by Great Britain had occurred, and in any 
case it had no constitutional significance, since neither 
in connection with the Locarno Treaty nor in connection 
with the Straits Convention was any ‘advice'’ given by 
the Dominion Governments to the King that they 
concurred in the acceptance bj^ the British Government 
of the vitally important military obligations which 
were involved. 

It must be concluded, therefore, that in respect of 
this third point Hall's constitutional convention is not 
yet clearly established. The maxims he lap/s down 
with regard to its working are sound political principles 
for the Governments to follow ; they are. not yet state- 
ments of constitutional right. It m.ay be held that they 
follow'' logically -from the admission of equality of status, 
and that in the Locarno negotiations the Dominion 
Governments, ivhile accepting no obligations them- 
selves, did not object to ivhat was done by Great Britain, 
w'hich was all that the constitutional convention could 
reasonably be held to require. This, if it -were accepted, 
would be a strange kind of constitutional convention on 
so grave a matter ; but even for 'this view' we are still 
without the necessary evidence o'f clear and definite 
ideas in the minds of the Governments on the subject. 
Without the unquestioned general acceptance of such 
clear and definite ideas no convention can be held to be 
established. 

The second question requiring discussion, *' What 
are “group questions ’’W is even more obscure than 
the first. Hall himself admits that the distinction 
between, 'what is ‘ national ' and 'what is group is 
difficult to drarv. It is necessary, therefore, to look 
more closely at what he says. 
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cyffir 
-ii i I 

‘ Among questions wMch be regarded as group 
q'liestions rnay be mentioned tlie making of war 
and of peace, tlae negotiation of important political 
treaties or conventions, and perkaps tke annexation 
of territory. ’ ^ 

Among questions ‘ wMch. bave been definitely recog- 
nised as national . . . may be mentioned trade rela- 
tions (including tariffs and cominercia} treaties), immi- 
gration {including immigration agreements and con- 
ventions), copyriglit, naturalisation, mercbant skipping, 
and tbe appointment of diplomatic agents.’ ^ 

But it is plain, as Hall Mmseif points out, that 
this distinction is unstable. Immigration policy is a 
‘ national ’ question ; but nothing could more easily 
lead to a grave international dispute, in which war 
might well be threatened. In that case the issue would 
cease to be national and would become a ‘group ques- 
tion.’ And since the distinction is unstable, it is better 
to give up the attempt to make a list of categories of 
‘national’ questions, which must be more or less mis- 
leading, and instead to concentrate attention on the 
characteristics of ‘group questions’ in the hope of find- 
ing among these characteristics something which is a 
sine qua non of every ‘group question.’ For if there is 
such a characteristic sine qua non, the problem will be 
solved ; there will be a test for what constitutes a 
‘ group question ’ ; and everything that is not a ‘ group 
question ’ must obviously be ‘ national.’ And here 
Hall is fortunately explicit. ‘ The essential char- 
acter of group questions,’ he says, ‘ is that action by 
the Crown in such matters cannot be taken for one 
Member of the group withoiti, necessarily involving the 
others.’ ^ This definition, if it is capable of practical 
application, is obvious common sense ; advice in such 
matters ought plainly to be common advice, just because 

" Oj9. ciL, p. 243, ^ Op> p. 248. (Tlie italics are mine,) 
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all the Governments axe ' necessarily involved and 
have, therefore, whether tlie^y desire it or not, both an 
individual and a collective interest in what is done. 

But is this definition in fact capable of such practical 
application 1 Does it furnish a concrete test by which 
it can be known what are and what axe not ‘ group 
questions " ? Certainly, at the moment when a given 
international question of any kind comes up for dis- 
cussion, the test may prove to be as simple as possible 
in its working. Under the rules of the convention about 
‘ consultation ’ each Government in the Commonwealth 
decides for itself whether its interests are involved. 
If in regard to the given question all the G-overnments 
declare that their interests are involved, then that 
question is a ‘ group question," and must be dealt with 
by the Crown as such. 

This is simple, but, it nia}^ be said, not very helpful. 
Surely there must be some way of so applying Halhs 
test that it can be determined in advance what 
kind of questions will, if they arise, ' necessarily in- 
volve " the interests of all the Governments of the 
Commonwealth ? Surel}^ in an organism like the 
Commonvv'ealth, so closely bound together by the 
political and constitutional bonds above described, 
there must be common political interests of various 
determinable kinds which all the Governments must 
necessarily share '? 

This sounds reasonable, if not obvious ; but none the 
less the practical application of the test to given cate- 
gories of questions does not jdeld very satisfactory 
results. 

On one category of questions only is it possible to 
give an immediate answer : namely, questions con- 
nected with the making of war. Keith v-rote in 1916 
that ‘it is perfectly clear that in International Law 
the whole of the Empire is at war if the . United 
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Kingdom is at war/^ Since then, in spite of the sub- 
sequent development of Dominion status, no respon- 
sible person has ventured to question that this propo- 
sition still remains true. On the contrary, the Prime 
Ministers of most, if not all, of the Dominions have 
specifically declared that it is.^ They would perhaps 
now state the proposition rather differently, to make it 
conform to the requirements of ‘ equal status/ and 
would say that if any one part of the Empire is at war, 
then all the rest of the Empire is also automatically 
at war. This, as was said above, appears to be a neces- 
sary consequence in International Law of the fact of 
common allegiance,® and it follows that every question 
which concerns the making of war does ‘ necessarily 
involve ’ the interests of all the Members of the 
Commonwealth. 

Thus ‘ group questions " must at least involve the 
following : the declaration of war ; the termination of 
war (for unless all the Governments of the Common- 
wealth terminate war together, none can be at peace) ; 
general treaties of international guarantee against 
aggression (involving undertakings such as those of 
Article 16 of the Covenant) ; bilateral or group treaties 
for international guarantee against aggression (involv-' 
ing promises of military assistance such as those con- 
tained in the Locarno Pact). 


Perhaps by a wider application of the wurds ‘ ques- 
tions concerning the making of war,' there should also 


* Iinperial Unity and the Domin- 
]3. 339. Vide following pages 
for an important discussion of the 
question. 

“ Cf. speech Ly Mr. M'ackenrie 
King on the Lausanne Treaty : 
‘ Wlien His Majesty?- the King 
deelarecl "war, Canada was brought 
into war as a consequence of the 
declaration ; raid when the King 


ratifies the treaty, Canada will be 
brought out, just as she went into 
the war, hj the action of the Sover- 
eign u'ithout a7iy CGiisultaiion with 
our Ministers in that regard V 
Canadian Hansard.^ voh p. 304r. 
(My?- italics. ) 

Cf. supra, pp. 229-30. For a fur- 
ther discussion of automatic beiliger- 
eney cf. also pp. 330 d segq., infra,,, 
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be included among ‘ group questions " general treaties 
involving undertakings not to go to war, sucli as tlie 
Covena, lit of tlie League, trie unratined Cleneva Protocol, 
the Kellogg Pact of 1928, and special treaties, e.g. all- 
inclusive arbitration treaties, wMcb iiave the same 
purpose. It is to be noted that the British Government 
took this view of the Kellogg Pact during the negotia- 
tions of 1928.^ It is not certain, however, that this 
precedent is decisive ; for it is the fact of war, actual or 
contingent, which creates the unavoidable group interest 
vhiiieh, for the present purpose, is required. 

Is there any other category of mternationai questions 
which can similar^ be declared in advance to involve 
an inevitable grouj) interest ? Let us exaniine the list 
of categories which Hall suggests. 

After ' the making of war and of peace,’ he mentions 
‘ the negotiation of important political treaties and 
conventions.’ Again this appears to be an obvious 
category of ‘ group questions.’ And in fact some such 
treaties have been dealt with as " group questions ’ — 
the Treaty of Versailles and the Kellogg Pact of 1928 
are examples. But others have not. Thus the Canadian 
Government refused to treat the Treaty of Lausanne 
as a group question — a political treaty of absolutely 
first-rate importance, involving serious commitments 
for the British Empire. As they were not invited to 
send a delegation to the Conference of Lausanne, they 
assumed that the British Government had decided that 
no Canadian interests were involved ; they accepted 
this decision, but held that it would therefore be in- 
appropriate for the Canadian Parliament to adopt any 
resolution approving the treaty or for the Canadian 
Government to draw up any Order in Council advising 

^ Cf. the language of their Hote as a ' group question ' falling within 
to the United States Government the meaning of the phrases of the 
cited on p. 238j n. 3, siipra-y which 1926 Report nov/ being discussed, 
makes it plain that they regarded it 



281 


tmSOLVED PEOBLEMS OP DOMINION STATUS 


the iking to rtitify it on oeliiiif oi U&ii3.-cla2 i^ot onlj' 
so, but the Canadian Prime Minister took care to explain 
that lie did not consider that C'anacla would be bound 
to co-operate in enforcing the Treaty of Lausanne, 
unless the Canadian Parliament decided, on the merits 
of the case when it arose, to do so. Thus he said : 


‘ As to the extent of the obligations arising between 
different parts of the Empire— in other words, considered 
iiiter-Iinperially — m the carrying out of its provisioxis, the 
Government take the position that it will be for this 
Parliament to decide what, should occasion arise, in the 
Iwht of all the circumstances, and the light of the manner 
in which the treaty w- as negotiated, its obligations may 
be under the terms of the treaty.’ ^ 


He could not have said more plainly that he did not 
regard the obligations of the Treaty of Lausanne and 
the Straits Convention as a ‘ group question/ which 
would ‘ necessarily involve ’ all the Members of the 
Commonwealth. It may be that, in view of the nature 
of the Treaty of Lausanne and of the Internationa,! 
guarantee contained m the Straits Convention by which 
it was accompanied, the decision taken by the Canadian 
Government was wrong. But at least it furnishes^ a 
noteworthy precedent against the vw that all the 
Governments of the Commonwealth will always regard 
‘the making of an important political treaty’ as a 
‘ group question/ ^ 


^ Ootrsspondeiice v/itli the ^Cana- 
dian Clovernment on the subject oe 
the Peace Settlement v/ith I'lirkey. 
Onid. 21.4b (1924). 

~ Oanadian JJansard, voi. ax. p. ou. 

This argument applies, ot course,^ 
only to those parts of ^tlie Treaty ot 
Lausanne and the Straits Con^ eiition 
which imposed important political 
obligations of various ki-iids. In so 
far as the Treaty ended the state o. 
war between the British iimpire a,na 
Canada it was a ^ group question^ : 
action by the Crown did ueoessanly 


involve and bind Canada, and hir. 
Mackenzie King specifically recog- 
nised the tact : ‘ Legally and tecli- 
nically^ Canada will be bound tlie 
ratification of this Treaty ; . . . 
specuking internationally . . . the 
whole British Empire . . . will fitand 
as one. But . . . speaking of iiiter- 
Irnperial obligations . . . this Parlia- 
ment . . . will be in no way bound 
l.)y any obligatiori beyond that v\diieli 
Parliament of its own volition reeog- 
lUBes." Cited bv Lowell and Hall, 
1927, p- 63S, 
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It must be added that otier cases can easily be con- 
ceiYed in wMcb it migM be muoli more leasona ole than 
it was in the case of the _ Treaty of Lausanne lor a 
Dominion Government to aismterest itself in a pon ica 
treaty that might be of great importance to some other 
Member of the Commonwealth. There ^ might, loi 
example, be a treaty concerning the political settle- 
ment of Eastern Europe, which would be ot vital 
interest to Great Britain, in its primary capacity of a 
Euronean Power, but in which Australia or blew Zealam 
might have an interest far less direct than thar of any 
foreign state in Europe.^ This being so, ir is difficu . 
to say that the making of important treaties masr be 
regarded as a matter in which action by the Crown on 
behalf of one Government of the Commonwealth wil 
alwlys be held ‘necessarily to involve^ all the rest.^ It 
would rather appear that in some cases ir will, m uineis 

itwillB-Ot, rr hi.* 

The same kind of reasoning applies to iiali s biiiid 

category of ‘group questions,’ ‘the annexation or 
territory.’ When the King, on behalf of the British 
Government, ceded part of Somaliland to Italy 1924 
none of the Governments of the Commonwealth regarde 
h as a' ‘ group question.’ ^ Nor did they so regard tiie 
adiustment, in 1923, of the frontier in the East African 
mindated territories of Kuanda and Uxundi. Li neither 
of these cases was any ‘ advice given to the cn-own by 
any Dominion Government. Nor, indeed, is it reason- 
able to hold that the annexation of new territory m 


1 Cf 4.. Lawrence Lo-\vell, Lowell 
and Hall, 1927, p. 586: ‘Ureat. 
Britain is a world Powder and alho 
essentially a European natioin Her 
statesmen are, constantly oUiged to 
face often not wnthoat anxietyG 
problems tlmt arise among tlmir 
Oonbinentai neigliboars, and at the 
same time others in the iNear I.ast, 
in India, or in Chiiuu ibey must 


consider how* a course of conduct 
toward the Turks, for example, _ will 
affect the sentiments of Moham- 
medans in various parts ^ of ^ the 
Empire. But in most ot these 
things the Dominions are Irctle 
inHrested, for they are ^neither 
European nor world Powers,’ 

* Of, p. dbO, 
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Africa or on the North-West Frontier of India need 
necessarily involve " the Government of Canada. The 
Gcvernment of Canada will have no responsibility of any 
kind for the administration of the territory after it has 
been annexed ; why should it regard such annexation as 
a group question in which it is necessarily involved ? 
Again, this is a category in which it will be decided on 
the merits of the questions as they arise whether they 
are or are not group questions. 

This exhausts HalTs list of categories. Are there 
any other possible categories that need to be considered ? 
Some are suggested by the last section of the Eeport of 
1926, entitled ‘ Particular Aspects of Foreign Rela- 
tions discussed by Committee.’ ^ These ‘ particular 
aspects ’ were .three in number : 

(a) ‘ Compulsory Arbitration in International Dis- 
putes ’ (in fact, the question of ' acceptance of Article 36 
of the Statute of the Permanent Court of International 
Justice, providing for the compulsory submission of 
certain classes of cases to the Court ’) ; 

(b) ‘ Adherence of the United States to the Protocol 
establishing the Permanent Court of International 
Justice ’ ; 

(c) ‘ The Policy of Locarno.’ 

It is evident from the comments in the Report on 
each of these questions that the purpose of referring 
them to the Inter-Imperial Relations Cominittee was 
to secure agreement by all the Governments of the 
Commonwealth on the policy to be pursued.^ In other 

^ Cmd. 2758, pxi. 28-9. without bringing u,x:> the matter for 

“ On Article 36 of the Statute of further di.scussion.' On the policy 
the Court the Report ways: ‘A general of Locarno it says: ‘It became 
understanding was reached that clear that, from the stand ipoint of all 
none of the Governments represented the Dominions and India, there u'as 
at the imperial Conference would complete approval of the manner in 
take any action in the direction of which the negotiations were con- 
the acceptance of the compulsory ducted and brought to so successful 
jurisdiction of the Permanent Court a conelusiond 
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words, titere was a definite attempt to treat them as 
‘ group questions.’ Are they, in fact, questions in which 
action by the Crown on behalf of one C4overnment of 
the Commonwealth must necessarily involve the rest ? 

The answer in regard to the third of them, the policy 
of Locarno, is clear. The policy of Locarno involved 
for G-reat Britain undertakings to engage in war of the 
most serious kiiicL In accordance with the principles 
discussed above, therefore, it was without doubt a 
■’ group question.'' It must be added, however, that 
the Locarno policy was not, in fact, treated as a group 
question proper. As explained above, the Locarno Pact 
was not drawn up in a form which ' rendered it binding 
upon all parts of the Empire ' ; on the contrary, the 
Dominions were expressly excluded from its operation. 
Nor 'was it ‘ ratified on behalf of all the Governments 
of the Empire'; on 'the contrary, the British Govern- 
ment is the only Goverm-nent in the Cormnonwealth 
which has ra'bified it. It is 'true that 'the Dominions 
will, by their separate obligations under the Covenant, 
in almost all possible cases be involved in any war in 
which the Locarno Pact comes into play,^ and that they 
did not object to its ratification by Great Britain. But 
these facts do not make it less true that the obligations 
of Locarno, perhaps the most serious and most onerous 
mternational political obligations which Great Britain 
has ever undertaken, were not treated as a group ques- 
tion. The}^ do serve to show that in respect of this 
constitutional convention about group questions there 
are as yet neither a confirmed practice nor clear ideas. 

But if the policy of Locarno should have been a true 
group question, what must be said o'f the other two 
points dealt with in the Eeport ?- 

^ Because under the l^ranco-Ger- obligatory jurisdiction in all cases 
man and Belgo-Gernian Treaties involving ‘ the rights of the parties^’ 
of Arbitration the Permanent Court and thus § 4- of Article 13 of the 
of International Justice is given Covenant is brought into play. 
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The second, the proposed adherence of the United 
States to the Statute of the Permanent Court of Inter- 
iiationai Justice, involved important considerations rela- 
tive to the future development of the Court and of the 
functions of the Council of the League in international 
disputes. In that question, therefore, the Members 
of the Commonwealth in their capacity of equal and 
separate Members of the League had a common interest 
to ensure that the development of the Court and Council 
should be on the soundest possible lines. But it was 
a common interest which they shared with the other 
fifty Members of the League ; there was no way in 
which it affected them specially as a group within the 
League ; it is difficult to see, therefore, on what ground 
it should be regarded as a group question in ivhioh 
action by one Government of the Commonwealth neces- 
sarily involves the rest. . It may be added that in other 
League ‘ constitutional ’ questions the Members of the 
Commonwealth have sometimes in the past followed 
different policies in the Assembly. 

The remaining point, acceptance of the so-called 
'optional clause," is not so simple. It has been said 
above that treaties for the avoidance of war do not 
appear necessarily to be group questions. Certainly 
arbitration treaties are not held to be so, for at least 
one has been made by the British Government from the 
operation of which the Dominions have been specificalh; 
excluded.^- Is there anything which makes the optional 
clause differ from an ordinary arbit.ra.tion treaty in this 
respect ? 

The suggestion may perhaps be made that everything 
that relates to the settlement of international disputes 

^ Arbitotion Convention between (government since 1920. A number of. 
tlie Ijniteb. Kingdom and Siam, older Arbitration Conveiitions, iiow- 
regiistered with the League of Katioiis ever, have been renewenl without 
on June 14, 1937. This appears to change, i.e. presaiuably thej^ still 
i)e the only new bilateral Arbitration cXpply to the Dominion.^. Of. L. N. 
Ooiiveiition made by the British Doemnent, C. 653, M. 216, 1927, v. 
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must be a ‘ group ’ matter, not because it may increase 
or diminisli tlie risk of war, but because it is impossible 
to conceive any international dispute in wbicb all parts 
of tbe Empire are not ‘ necessarily involved.’ Tbe 
Empire is a unit ; every dispute with a foreign Power 
must invoh^e all 'parts of that unit ; there cannot be 
suck a thing as a ‘British’ or a ‘Canadian’ international 
dispute — so runs the argument. A very distinguished 
Canadian Minister, Mr. Newton Rowell, in discussing 
this question of disputes, went so far as to use the 
follmving words in 1920 ; 

‘ Canada owes allegiance to the same sovereign as Great 
Britain, and so long as she continues to do so she w^ouid 
be a party in the interest and disentitled to a vote. If 
she disclaimed the interest and claimed the right to vote, 
she Avould thereby in-oclaim her independence.’ ^ 

Is this argument sound '? If it is, then no doubt the 
acceptance of the optional clause is a group question. 
But is it ? At first sight there would seem to be no 
reason why, if there can be such a thing as a Dominion 
international agreement, the effect of which is con- 
fined to the Dominion concerned — and every one 
admits that there can be such agreements — there 
should not also be a Dominion international disagree- 
ment, the effect of which is similar!}’ confined. The 
point will be argued in another connection later on,*’ 
and that is the conclusion which will then be reached. 
And if there can be such a thing as a Dominion inter- 
national dispute, if every international dispute in which 
any Government of the Commonwealth is a„ party 
does not necessarily involve the rest, it would seem to 
follow that the optional clause could quite well be 
accepted by one Member of the Coinmonwrealth for 
itself alone, and that the only common interest of the 

^ Speech on February Sj 1920, cited by Hall, British Goimnc/nnmdth of 
2dations^ p. 348. " Vide infra, pp, 324 et segq. 
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Members of the Commonwealth in the question is 'an 
interest which they also share with all the other Members 
of the League. 

A little reflection will show that this is really so. If 
G-reat Britain accepted the clause, and Australia, for 
example, did not, Australia would no more be bound 
to go to the Court, and would no more be bound its 
decisions, than if Great Britain had not accepted it. 
This -would be equally true both when Great Britain 
was a party alone, and when both Australia and Great 
Britain were joint parties. If, however, it is believed 
that Australia and Great Britain are liicely on many 
occasions to be joint parties to a dispute, then no doubt 
it is desirable, on grounds of convenience, that they 
should both accept it, if either does. But it is not 
essential. Nor is it eA’en more desirable than it is that 
both France and Great Britain should have accepted it 
if they should chance to be joint parties in a dispute, 
as in fact it has often happened that they have been.- 

It -K^ouid seem, therefore, that the acceptance of the 
optional clause is not a ' group question ’ in -which 
action by one Government of the Commonwealth 
necessarily involves the rest. This appears also to be 
the view of the Government of Canada, for on Feb. 19, 
1929, Mr. Mackenzie King said in the Canadian House 
of Commons that : ' Canada had advised the other units 
of the Empire of her desire to sign it [the optional 
clause], and w'as at present receiving communications 
from them about it, but he -would cany out his under- 
taking given at the last Conference not to sign, until 
opportunity had been afforded for full discussion."® 
This statement amounts to a declaration of the right of 

^ S.3. case, Daniibe favour of accepting tiie optional 

Jurisdiction case, etc. clause : e.g. M, Lapointe, Tmies, 

® Times, February^ 20, 1929. G.f. April 13, 1928 ; Senator Dandurand, 
also previous declarations by mem- Becor'ds of the Eighth As-semUy, Sep- 
bers of the Ca.nadian Cabinet in tember 7, 1927, etc. 
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Canada, after full discussion, to sign tlie optional clause, 
whatever the other Governments may do ; and as such 
it clearly supports the conclusion reached above. 

The results of this discussion may now be summed up. 

First, any question which involves the making or 
ending of war is necessarily and always a group 
question. 

Second, other kinds of questions — for example, the 
making of important political treaties, the annexation 
of territory, etc. —may be group questions, or ma^y be 
treated as such, according to the particular circumstances 
in which any given question may arise. 

Third, any kind of question, however ‘ national ’ in 
its origin, may become a group question if it leads to 
a situation in which there is a threat of .war. For this 
reason, it is immensely important, if the unity of the 
Empire is to be preserved, that there should be close 
Commonwealth consultation on all questions involv- 
ing international relations, and that, so far as possible, 
common principles of foreign policy should be agreed 
upon. 

Fourth, the only kind of question which can certainly 
be said in advance to be a group question is the assump- 
tion, by treaty or otherwise, of any obligation to go to 
war. Thus treaties of security or guarantee, alliances 
and pacts of any kind, are group questions, because 
action with regard to them by one Member of the 
Commonwealth neces,sariiy involves the rest. 

This appears to be as near as it is possible to go to 
a definition of the matters to which Haik’s nascent 
constitutional convention about group questions can 
be applied. It is not very satisfactory even in theory, 
and moreover, as has been shown, theory is vitiated by 
the fact that the relevant practice has been conflicting 
and confused. It is not on that account of less import- 
ance. It is plain, indeed, that it involves one of the 
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cliief political problems whieli the statesmen of the 
British Commonwealth may in future have to face, for 
serious disagreement in regard to true group questions 
might be fatal to the cohesion of the Empire. The 
warning of Sir Robert Borden with regard to the negotia- 
tion of the Locarno Pacts may perhaps be quoted : 

‘ I have been sometimes not a little concerned by reason 
of commitments purporting to involve Great Britain 
alone, such as those imposed by the Anglo-American 
Guarantee Treaty of Paris and by the Locarno Treaty. 
I do not s&j this by way of criticism, because I realise 
the difficulties of the situation, and the momentous 
consequences depending upon some such course as that 
which was taken ; but these commitments are directly 
concerned with the ultimate issue of war. I am readj^ 
to believe that they may have been necessitated by con- 
siderations of the peace of Europe ; but I am confident 
they do not tend to the ultimate unity of the Common- 
wealth.’ ^ 

Do International Treaties apply to the Rela- 
tions OP THE Members of the British Common- 
wealth INTER SE ? 

Another important problem which concerns both the 
international status of the Dominions and their con- 
stitutional relations with the other Members of the 
Commonwealth is dealt with in the Report of 1926, and 
is dealt with more fully and clearly than is that of the 
constitutional convention about ‘ group questions.’ It 
is this : do general or group international treaties, to 
which the various Members of the British Common- 
wealth are separate parties, apply to their mutual 
relations inter se ? 

This question cannot be answered by simply pointing 
out that the Members of the Commonwealth are bound 

^ Journtd of the R.LI.A,^ Jub/ 1927, p. 207. 

T 
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together by the ties of constitutional law which have 
been described above, and that in consequence the 
rules of International Law do not apply to their rela- 
tions. That is unquestionable'’' true as a general pro- 
position. But it may well be asked if that general 
proposition would prevail in the face of any extended 
contrary practice. If the Members of the Gommon- 
w-ealth were to sign a number of general international 
treaties as separate contracting parties ; if in those 
treaties there were no indication that they were not to 
apply to all the parties equally in their relations inter 
■se ; if the Members of the Commonwealth actiially 
applied them inter se — is it not at least possible that 
before long such treaties would come to be regarded 
both by the Dominions themselves and by foreign 
Powers as having binding legal force in International 
Law as among the Members of the Commonwealth ? 
-That there was doubt about the point is proved by 
j the fact of the controversy between Great Britain and 
1 the Irish Free State in 1924, to -which reference is made 
below.^ That controversy alone justifies the special 
consideration of the application of international treaties, 
apart from, the general question above discussed of 
the application of International Law to the relations 
of the Members of the Commonwealth inter se. 

It -wa-s the fact of this difference of opinion between 
Great Britain and the Irish Free State in 1924 that led 
to its consideration by the Imperial Conference of 1926. 
The constitutional doctrine on the. subject that was 
there unanimously accepted is stated in the following 
sentences of the Report : 

‘ The making of a treaty in the name of the King as 
the symbol of the special relationship between ,the 
different parts of the Empire will render s'uijerfluous the 
inclusion of any provision that its terms must not be 

^ Cf. pp. 305-6 and pp. 3i0 et seqq., infra. 
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regarded as regulating inter se tlie rights and obligations 
of the various territories on behalf of which it lias been 
signed in the name of the King. In this connection it 
must be borne in mind that the question was discussed 
at the Arms Traffic Conference in 1925, and that the Legal 
Committee of that Conference laid it dowm that the 
principle to which the foregoing sentence gives expression 
underlies all international conventions. 

‘ In the case of some international agreements the 
Governments of different parts of the Empire may be 
willing to apply betv/een themselves some of the pro- 
visions as an administrative measure. In this case they 
should state the extent to wffiich and the terms on which 
such provisions are to be applied. Where international 
agreements are to be applied between different parts of 
the Empire., the form of a treaty betw'een Heads of States 
should be avoided.' ^ 

In these sentences, W'hile most of what is said is clear, 
the reference to the Anns Traffic Conference is decidedly 
obscure, the more so since neither in the text nor in a 
footnote is there any citation of the Eeport in ivhich 
the Legal Committee of that conference laid down its 
•principle, nor even a reference to the parts of that 
Eeport on wffiich the assertion of the Balfour Committee 
is fouiiclecL It is worth while, therefore, to reproduce 
here the essential sentences from that Eeport, They 
are as follows. 

The delegation of the Netherlands had piroposed the 
insertion in the Draft Arms Traffic Convention of the 
follow/ing Article : 

The provisions of the present Convention shall not be 
interpreted as applying to the despatch of arms, nmnMions, 
mid ini'pleinents of tmr from and to territories forming part 
of or placed v/nder the protection of one and the same 
sovereign state, or to their despatch from territory belonging 


^ Cmcl 2768 (192(5), p. 23. 
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to one of ftie High Gontraciing PaHies, for the use of its 
armed forces wliere^er they may be.’ " 

The Report of the Siib-Comniittee which dealt with 
this proposal was as follows : 

' The Sub-Coiirmittee, with the a^ssistance of His Excel- 
lency^ M. van Troestwijk, considered the amendment 
proposed by the Dutch delegation. The Stib-Comniiffee, 
while considering it 'imnecessary to fornvidate an exact 
definition, were of the opinion that the general prmciple 
to which the Dutch anienchnent is directed nmlerlies Inter- 
'national Conventions. . . . They were further iinanimousiy 
of the opinion that this principle was applicable to the 
present Convention. Chapters ni,, iv., and v. are framed 
as an exception expressly to be agreed by the High 
Contracting Parties, and therefore rather tacitly afiinii 
the principle than cast doubt upon it. In these clrcuni' 
stances the Sub -Committee came to the unanimous eon- 
elusion that it was not necessavy to insert in the text of 
the j)resent Convention any express affirmation of the 
principle, such as is the object of the Dutch amend- 
ment, and of this Eef)ort.’ ^ 

This language suggests the following comnientary : 

When the Dutch delegation dra/fted their aniciidment, 
they were apparently thinldng of the d,espa.tc]:i of a-rms 
between territories for which only one High Contracting 
Party would sign, e.g. from riolland to Dutch colonies 
abroad* This seemed to be the intention of their 
fatrase^ ' despatch of arms * . . from and to territories 
forming part of or placed under the protection of one 
and the same sovereign state.' They do not appear 
to have intended to cover the case of the British (Join- 
momvealth, for the Umtories of ivMcfi there were to be 

^ Vide Proceulhun of the Cemnr- p. 228. (Tlie itab'oxirc mine. ) 
ericf: for the tSupervidon of the. 

Iniernational Trade in Arms, " Proceedings^ (The italics 

L.K. Doomnexit, A. 13, 1925, ix. .are mine.) 
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several dijferent High Contracting Parties d It is, iiidekl, 
quite possible to axgiie on the evidence furnisbed bv the 
recorded Proceedings of the Conference that the Dutch 
ameiidiiierit was intended deliberately to exclude the 
despatch of arms from the territory of one Member of 
the British. Commonwealth which, was a separate High 
Contracting Party to the territory of another such 
Member. For in moving his ainendmeiit in the Legal 
Coinniittee the Dutch delegate said this : 

' The Convention dealt only with the regiiIatio.n of the 
international trade, and trade between t-wo parts of one 
and the same State did not fall within this category. By 
the term international trade ’’ must be understood the 
transfer of arms and ammunition from the possession of 
one politiccd unit to that of another. It had seemed to him 
advisable also to raise this point in view of Article 24 
(British Amendment), as the text of this Article as adopted 
by the Legal Committee might still admit of some doubt, 
and as it might not be clearly understood that trade 
between twm territories belonging to the same State would 
naturally remain outside the provisions of the Convention. 
Moreover, this -was not the first time that the question of 
the unitj^ of the different territo.ries had been raised in 
connection with the application of a general Convention. 

' The speaker apioted by way of example Articles 15 and 
25 of the Barcelona Conventions on Freedom of Transit, 
and the Regime of Ravigable Water'vra^cs, respeotivehc 
aii,d Article 21 of the Convention relating to the Simplifica- 
tion of Customs Formalities.’ - 

The phrase ' political unit ' was in the circii].nstaiiceB 
a curious one to choose for the purpose of delining 
' international trade,' and it ma,y wmli be held that it 'wa,s 
chosen deliberately to cover trade between all the separ- 
ate- High Contracting Parties, inchidiiig the Dominions. 

In the preamble tlie DoniiriioiiB Britain, cf. p. 36S, iu/hcl Canada, 
are cited in the list of thc; H.C.P. as the Irish Free Srate, and India, 
follows: A . . Brazil, the British etc. 

Empire [meaning, as usual, G-reat ^ F race aiding p. 604. 
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view is supported by tbe fact that in the argu- 
ment which has been quoted the Dutch delegate cited 
as a precedent Article 15 of the Barcelona Statute on 
Freedom of Transit. This Article reads as follows : 

‘ It is understood that this Statute must not be inter- 
preted as regulating in any wa}' rights and obligations 
infer se of territories forming part or placed under the 
protection of the same sovereign state, whether or not 
these territories are individually Members of the League 
of Nations/ ^ 

It is to be particularly noted that in the draft Article 
which he proposed the Dutch delegate used the exact 
words of this Barcelona Article, ‘ territories forming 
. . . part of the same sovereign state," but omitted any 
such phrase as that with which the Barcelona Article 
ends. From this it may again be argued that his in- 
tention was not to exclude from the operation of the 
Convention the despatch of arms from one Member of 
the British Commonwealth to another.^ 

The probability that this hypothesis is correct is 
increased by a debate which took place in the Legal 
Committee at the meeting previous to that at which the 
Dutch proposal was discussed. On this earlier occasion 
the British delegate also proposed an additional Article 
(at that stage numbered Article 24). It was in the 
following terms : 

* Tlie provisions of tiiis Convention are not to be 
interpreted as relating to : 

' (a) Aims, ammiinition, or iinplements of war forwarded 
from the territory of a High Contracting Party for the use 
of its armed forces, wherever situated ; , . ^ etc, 

^ IjiNiguf' of JS!al'ion/h^ Barcdona profi.sion end.'s ’Aith thi,y pliidtsf ; 
CaiiJeTence (Libraire Payut. 1921 j, ‘ wbether or not these tenitories are 
p, 45, (M'y italics, ) indiridiially contr acting statin,' 

“ Cf. also Article 2S of the Statute 
on Maritime Ports, where the same 


Froctedviigs^ p. 732. 
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In the discussion of this proposed new Article, -'the 
Japanese delegate enquired whether the Article was 
intended to apply to a consignment of arms sent from 
Great Britain to the Indian ArmyJ To this the British 
delegate replied in the affirmative, adding spontaneous!}^ 
that it would ecjually apply to arms purchased in Great 
Britain by the Australian or Canadian Governments for 
the Australian or Canadian armies. The United States 
delegate promptly pointed out that this ‘ would risk 
creating a grave situation of inequality, and permit o??e 
of the contracting farties to make a ftirchase from another 
contracting farty without publicity.' (The italics are 
mine.) The Belgian delegate took the same point. He 
asked ‘ whether it was possible to accept the definition 
given by Mr. Beckett when he spoke of the oath of 
obedience taken by troops in the service of a Government 
which was in actual fact an autonomous Government. 
Would not this be exportation by one contracting party 
to another contracting party ? He personall}^ would 
interpret the English text as follows : a consignment of 
arms sent by the British Government to any portion of 
its land or naval forces, no matter where situated, should 
be outside the scope of the Convention, but a consign- 
ment sent to the Australian, Canadian, or New Zealand 
army was equivalent to one exported b}'' one Power to 
another, and in such a case it would be quite within the 
spirit of the Convention to insist that all the formali- 
ties of exportation and publicity should be compile] 
with.'’ “ 

wThe question of the applicability of the Arms Traffic 
Convention to the relations of the Members of the 
British Commonvfeaith inter se was therefore raised in a 
precise and definite manner in connection with this draft 
British Article 24, and divergent opinions were expressed 

^ For the Minutes oi this discnssioiu vide f^roceedings, p. 

^ Ibid. 
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about it, foreign delegates slioiving powerful reasons 
wby it was in their interest that the Convention shouki 
apply. It is therefore significant that, so far a.s the 
Minutes show, this difference of opinion was never 
cleared up either in subsequent discussion on this draft 
British Article (which ultimately became Article 32 of 
the Convention), or in the Report of the Legal Com- 
mittee on the Dutch proposal. It is also significant that 
in its final form Article 32 read as follows : 

‘ The High Contracting Parties agree that the provisions 
of the present Convention do not apply : 

‘ (a) to arms or ammunition or to implements of war 
forwarded from territory under the sovereignty, Jurisdic- 
tion, or tutelage of a High Contracting Party for the use 
of the armed forces of such High Contracthig Party, wher- 
ever situated ; . . .’ etc.^ (My italics.) 

Since the British delegate had never disputed that the 
Dominions were separate High Contracting Parties, the 
insertion in this final form of Article 32 of the words in 
italics plainly strengthens the case for the interpretation 
given by the Belgian delegate which is quoted above. 
Indeed, it is difficult to resist the conclusion that this 
interpretation was generally accepted, since no one 
questioned that the Dominions were separate High 
Contracting Parties, and therefore no one could main- 
tain that the Canadian or Australian armies were, 
within the meaning of the Convention, part of the 
armed forces of Great Britain. 

What is the result of this rather complicated discus- 
sion '? It appears to the present writer to be this : 

First, the Dutch delegation in dra-fting their ameiidinent 
seem to have assumed that the words ‘ territory of a High 
Contracting Partjr ’ are equivalent in meaning to the 
words '■ territories forming part or j>laced under the pro- 
tection of one and the same 'sovereign .state.' 

^ Frocmlingf:, p. 49, 
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Second, that in preparing their Report on the Dutch 
amendment the Legal Committee did nothing to clear up 
the doubt that might legitinrately arise on this point, in 
view of the fact that the Dominions were recognised to be 
separate High Contracting Parties. 

Third, that in their discussion of the British proposal 
quoted above, all the Legal Committee except the British 
delegate seem to have taken the view that the Doininioiis 
were separate High Contracting Parties, and that there- 
fore the Convention ought to apply to the relations of the 
Members of the British Commonwealth inter se. 

Fourth, that the change made in the drafting of the 
British proposal in its final form in Article 32 appears 
to support the suggestion that the British delegate gave 
way. 

The author is fax from confident tJiat this interpretation 
,of the Proceedings of the Arms Tra^ffic Conference is 
correct; but if it is, the result in plain English would be 
this : that the British delegate had proposed to exclude 
the relations of the Members of the British Common- 
wealth intef se from the operation of the Convention ; 
that foreign delegates on grounds of their national 
interest had resisted his proposal ; and that, without 
formally renouncing his point of viewq the British dele- 
gate accepted a text which the foreign delegates believed 
to give them satisfaction. 

If this interpretation of the proceedings be correct, it 
leads on to a further remarkable result. As argued 
above, the Report of the Legal Committee on the Dut?;li 
amendment appears to be based on the assumption that 
the words ‘ territory of a High Contracting Party ' are 
equivalent in meaning to the words territories formiiig 
part of or placed under the protection of one and the 
same sovereign state,’ i.e. on the assumption that every 
separate High Contracting Party will be a ‘ sovereign 
state.’ But the use made of this Report in the Imperial 
Conference Report of 1926 is ba»sed on exactly the opposite 
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cmiimftion, namely, that the Dominions, wliich signed 
as separate High Contracting Parties, are nevertheless 
parts of a single so vereign state. 

This fact and the other facts revealed by the discus- 
sions of the Arms Traffic Conference throw a strange light 
on the reference made to its Legal Committee’s Eeport 
by the Balfour Coinmittee, arul it is necessary for the 
proper understanding of the points involved to investi- 
gate the circumstances of this reference a little more. 

Why, then, was the reference made ? The answer, it 
would seem, is this : because the authors of the Report 
of 1926 desired to quote the opinion of an International 
Conference to the effect that it is ‘ .-r principle which 
underlies all international conventions ’ that the terms 
of such conventions do not apply as between ‘ territories 
forming part of . . . one and the same sovereign state.’ 
They desired this, because, as will appear later, they 
desired — or some of them desired — to secure the official 
recognition of two propositions : first, that ail the 
Members of the British Commonwealth are still to be 
regarded as ' parts of one and the same sovereign state ’ ; 
and second, that no international convention, whether 
made after or before the Imperial Conference of 1926, 
whether made in the name of the King or otherwise, is 
to be held to apply to the relations of the Members of 
the Commonwealth inter se. Some of them desired 
this because of the controversy which, as said above, 
had previously arisen concerning the application of a 
specific international convention to the relations of 
Members of the Commonwealth, namely, the Covenant 
of the League of Nations.^ 

But if this was their purpose, they did not take a very 
direct method of securing their end. It may very well 
be that, in spite of the separate international rights and 
obligations they have assumed, the Members of the 

^ Of. infra ^ ^^55 et seqq. 
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Commonwealtli are still, for all purposes of Inter- 
national Law, " parts of one and the same sovereign, 
state.’ Sir Cecil Hurst, although he avoids the use of 
the word ’ state,’ appears substantially to hold this 
view. Writing of the passage in the Keport of 1926 
now being discussed, he speaks of G-reat Britain and 
the Dominions as ‘ territories subject to the same 
sovereignty,’ and he goes on to say : 

‘ If I may put the matter in one short sentence, I 
would say that the common allegiance to the Crown 
prevents the relations betw'een the different communities 
of the Empire being international relations.’ ^ 

- It may also be a necessary result from this fact that 
no international treaty can by its very nature apply to 
the relations' of the Members of the Conimonw^ealth 
inter se. This is a possible deduction from the lan- 
guage used by Sir Cecil Hurst. But if that is the 
case, if that is what the authors of the Report of 1926 
intended, why did they not say so ? Why did they 
not further proceed to the obvious conclusion that 
follows, and lay it down in plain terms that the 
various Members of the Commonwealth can each 
contract with foreign Po'wers by the same international 
instrument, but that if they want to contract for the 
rules contained in that instrument to be applied among 
themselves they must do so by a separate and supple- 
mentary instrument, different in legal character becaj^se 
it would be confined to the Members of the Common- 
wealth among themselves ? 'Why, so far from doing 
anything like this, did the Report do the exact opposite 
of it ? 

For what are the specific rules concerning the applica- 
tion of international treaties and agreements to inter- 
Commonwealth relations contained in the sentences of 


* Ojp. dLj pp. 54*5. 
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th 6^ Report of 1926 now being discussed ? They are as 
follows : 

1 . ' It is recoiiiniended ' that international treaties to 
which Members of the Commonwealth are parties ' should 
be made in the name of the King.’ 

2. When tliey are made in the name of the King they 
' miist not be regarded as regulating infer se^ the rights 
and obligations ’ of the Members of the Cbmriionwealth. 

3. If the Governments of the Members of tlie Chmmoii- 
wealtii desire to apply some of the provisions of ' inter- 
national agreements ’ betw^een themselves, they may do 
so 'as an administrcrtive measured 'In this' case they 
should state the extent to wdiich and the terms on which 
such provisions are to appljo’ (It is not clear from this 
sentence of the Report whether it is the ' agreements ’ 
or the ' Governments ’ which are to make this statement, 
]}ut it may be presumed that it is the agreements.) 

4. Complete international agreements can be applied 
between different Members of the Commonw^ealth. but if 
this is done, or even if some provisions only are to be 
so applied, ' the form of a treaty between Heads of States 
should be avoided.’ Presumably also complete treaties 
can only be applied ' as an administrative measure/ since 
it seems right to assume that the first two sentences of 
the second paragraph quoted on page 291, above from 
the Report of 1926 are intended to govern the tJiird.- 

It will be observed that in Rules 3 and 4, rrhere it is 
pjrovided that some parts or the whole of international 
iit^ruments may be applied to inter-Cbmiiiori’wealtli 
relations, the word ' treaty ' is avoided, the words 
' international agreement ' being used instead Is this 
subtle distinction intended to imply that an instrument 
made not in the name of the Heads of States but in the 
name of the contracting countries is not a. true trer'ity 

^ Keith asserts th.at the meaning Ckm-Tumev.f, ]92<S ed, ii. 91L 

of this language is ^ douhtlesB that There appears to he no oi)viou,s 
the agreemetits slioukl be framed as jiistiiication for this a8Si.ini|ition, 
mere govemrueiitai accords.' .Resijmi- which in any ease begs the question. 
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in International ? It is true that there is a kind of 
informal ' international agreement " sometimes made by 
Dominions m the past, which has not been held to 
require formal ratification. Although such an agree- 
ment was alw’ays held to be a binding instninient in 
International Law, it might nevertheless possibly be 
described as something less than a treaty proper.^ But 
there is nothing in Rules 3 and 4 above to show that 
their effect is to be restricted to ‘ agreements ' of that 
class, still less to show that every international instru- 
ment drawn up in the name of the contracting countries 
is not a treaty proper, but an ‘ agreement.’ If it were 
so, it would mean that neither the Treatj^ of Versailles 
nor the Arms Traffic Convention above discussed was 
a treaty proper, which ive can hardly assume to be 
intended. It is indeed certain that there is no distinc- 
tion to be made betiveen the binding force and general 
character in International Law of treaties made in the 
name of Heads of States and the binding force and 
general character of treaties made in the names of 
countries. Rules 3 and 4, therefore, apply to all treaties 
proper, whatever their form. 

This preliminary point being settled, what, it must 
next be asked, is the real effect of these new rules on 
the question whether international treaties shall apply 
to the relations inter se of Members of the British 
Commonw'ealth who sign them as separate High Con- 
tracting Parties ? 

First, the rules are certainly intended as a declara- 
tion that international treaties are not in principle to 
be regarded as applying to these relations. Though 
unfortunately this declaration is in some ways obscure, 
particularly in view of the ambiguous proceedings of 
the Arms Traffic Conference on which it is founded, it is 

Bub of. p. I8I, supra-j for the views of Smith and Corbett. 
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clear and soleiim enough to justify the assertion that 
there is a new agreed constitutional convention which 
will prevent the Government of any Member of the 
OoiBmonv.'eaIth claiming that any future trea,ty a,pplies 
to its relations with another Member, unless the con- 
ditions which the Buies lay down have been fulfilled. 

But, second, there is no absolute uuiversai rule that 
no internationa.1 instrument binding in International 
Law shall regulate the relations of Members of the 
Commonwealth inter se. On the contrary, it is ex- 
pressly provided that, if they are drawn up in a- certain 
form and if proper explanations are made, such instru- 
ments may apply to the relations inter se of Members 
of the Commomvealth who have signed them. 

In other words, the constitutional relation between 
Members of the Commonwealth does not render it im- 
possible for their relations inter se to be determined by 
an ordinary international treatj^ binding in Inter- 
national Law. 

But, third, it is further provided that if a treaty is 
accepted by Members of the Commonwealth as regulating 
their relations inter se, it shall be accepted ‘ as an 
administrative measure." This phrase leaves some- 
thing to be desired in the "way of clarity, but presumably 
it is intended to mean that they are not to be accented 
as binding in International Laiv, but merely as admiiii- 
strative arrangements accepted by the free volition of 
the Connnonwealth Governments concerned, because it 
happens to be convenient to these Governments to accept 
them. This interpretation may be disputed, but it is 
difficult to see what reasonable alternative can be found. 

The vieiv that is taken of the constitutional doctrine 
established by the Report will depend on the interpre- 
tation that is given to this phrase ‘ as an administra- 
tive measure." If it is agreed, as above suggested, 
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that it must be read to mean that the obligations «o 
assumed by Members of the Gommomvealth have no 
binding character in International Law ; if, that is to 
say, it is agreed that it is intended to exclude Inter- 
national Law from governing the relations of Members 
of the Commonwealth, even when these Members apply 
as among themselves an international treaty to which, 
with other foreign Powers, they are contracting parties 
— then it follows that the doctrine established by the 
Eeport is that no international treaty of any kind is to 
be held to apply hy International Laiv to the relations 
of the Members of the Commonwealth inter se. 

And this, it is subnhtted, is the right conclusion. 
Por, in spite of the rather unsatisfactory character of the 
Report ef the Legal Committee and of the other pro- 
ceedings of the Arms Traffic Conference above discussed, 
it is nevertheless true that that Report does constitute a 
formal declaration that it is a generally accepted prin- 
ciple that international treaties do not apply to the 
relations of different ‘ territories forming part of or 
placed under the protection of one and the same- 
sovereign state ’ ; and it cannot be doubted that the 
paragraphs of the Balfour Report cited on pp. 290-1 
above are intended to apply this principle to the relations 
of the different Members of the Commonwealth. This 
conclusion is supported by the following remarkable 
speech made by the Irish Minister of External Affairo 
on December 15, 1926 : 

‘ There is a special bond between the states of the 
Commonwealth consisting not in a supreme governmental 
authority, but in a common King. The exact nature of 
the relationship outside the common bond of the King is 
undefined, but it is naturally felt that the League treaties 
and conventions cannot be taken as applying completely — 
as to ail their articles — between them, as if there was no 
special relationship whatever. They accord to each other 
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•^mutual privileges and mutual rights wiiicli might easily 
be disturbed if there was not a general understanding 
fliat these treaMes and conventions apply among them- 
selves only tvhen special agreements are made between 
them for that purpose. No inter se clause will in future 
be inserted in League documents. Nothing on the face 
of any international instrument will leave room for any 
other interpretation of their special relationship than that 
they are under the same King acting in a several 
capacity.’ ^ 

This speech is a plain recantation of the view put 
forward in 1924 by the Irish Government, and it would 
appear, therefore, thah there was real unanimity in the 
Imperial Conference of 1926 in favour of the constitu- 
tional doctrine that international treaties cannot apply 
wdth binding force in International Law to the relations 
of the Members of the Commonwealth inter se. 


If this conclusion is accepted, how can the difficulties 
caused by the language of the Balfour Eeport be 
explained ? The answer would seem to be as follows : 

First, the obscurity of the reference to the Arms 
Traffic Conference Report was intentional. It was 
necessary in 1926 to 'save the face’ of the Irish Govern- 
ment, who were surrendering a position they h;id warmly 
defended before. Therefore the Balfour Committee 
chose the most complicated possible method of sjiying 
lyliat could have been said in much plainer language 
and in fewer words. 

Second, it wa.s for reasons of simple convenience that 
the Report did not categorically provide that the 
Members of the Commonwealth, if they desired to apply 
the provisions of an international treaty inter se, must 
do so by making a separate instrument of their own. 
If the Governments of the Commonwealth are in fact 

^ Irish Farliamentary I)ehate-% Beceraber 15, Cited in liowell a-nd Hall, 
p. 689, (My italics. ) 
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separate parties to a treaty, and desire to apply its 
provisions inter se, it would seem an obvious waste of 
effort to make a separate additional instrument of 
their own. 

In conclusion, it must be said that this is a point in 
which future practice will be of great importance, and 
on which it may be that, as the result of practice, the 
relations of the Members of the Commonwealth will 
gradually tend to become ‘ iiiternational.’ It will there- 
fore be of great interest to observe how' the new con- 
stitutional convention above described will in practice 
be applied.^ 

Does the Covenant of the League op Nations 

APPt,Y TO THE EeLATIONS OF THE MEMBERS OF THE 

British Commonwealth inter sb ? 

The most important political example of the problem 
just discussed is the question whether the Covenant of 
the League of Nations applies to the relations of the 
Members of the British Commonwealth inter se. It is 
the most important because, as mentioned above, it gave 
rise in 1924 to a notable dispute between the Govern- 
ments of twm Members of the Commonwealth on the 
point. Since it is possible, even if now improbable, 
that a similar controversy between t'wo Members of the 
Gomnionwrealth may arise on some other occasion in 
future, it is ivorth while to say something of the difficult 
questions which the case involved. 

The facts of the case were as follows : On July 11, 
1924, the Government of the Irish Free State registered 

^ In fact, tlie practice up to the Other ConveRtions—c.^'. Convention 
time of going to press (March 1929) for the Abolition of Import and 
appears to be mixed. The Conven- Export Prohibitions, 1927 ; Ooriven- 
tions of the I.L.O. continue to be tion on x^rbitration Clauses in Gom- 
mr^de as befoi'e in the form, of Draft niercial Matters, 1927 ; Convention 
Conventions adopted by the General to Establish an International Relief 
Conference, and having therefore in Union, 1927 — have been drawn up 
the Preamble no citation of the Con- in the new form prescribed by the 
traeting Parties, whether by names Report of 1927 and in the name of 
of Heads of States or of Goimtries. the Heads of States. 

U 
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v/itli the Secretary-Genei'cii of the League of Nations the 
Articles of Agreement between the British Goi'ern- 
ment and the Irish Nationalist leaders concluded on 
December 6, 1921, and commonly known as the ' Irish 
Treaty/ ^ Having no right under Article 18 of the 
Covenant to inquire into the nature of the instrunient 
submitted for registration, the Secretary-General duly 
registered the ‘ treaty.’ The British Government 
thereupon addressed a Note to the Secretary-Geueral, 
dated November 27, 1924, and couched in the following 
terms : 

‘ Since the Co vena, ut of the Lea gue of Na tions came 
into force His Majesty’s Government have consistently 
taken the view that neither it nor any conventions con- 
cluded imder the auspices of the League are intended 
to govern the relations inter se of the various parts of 
the British Commonwealth. His MaJestj^’s Goverumcirt 
consider, therefore, that the terms of Article 18 of the 
Covenant are not ai^iolicahle to the Articles of Agreement 
of 6tli December 1921.’ ^ 


To this Note the Irish Free State Government replied 
■with another in -which it categorically rejected the 
British contention that the Covenant did not apply 
equally to the relations of all the separate Members of 
the League inter se, and maintained accordingly that 
they were bo'and under Article 18 to register the ‘ treaty ’ 
of December 6, 1921.^ These Notes w’ere both regis- 


^L.N'. Trecuij Scr if., -p, 10. 

" Article IB is as folio wy : ‘ .Every 
treaty oi- international cngageiBent 
entered into hereafter by any Member 
of the League yball be forth’witli 
registered with, the Secretariat and 
shall a.g soon as possible be published 
by it. Ho such treaty or inter- 
national engagement shall be bind- 
ing until so registered.’ 

^ This Note was registered by the 
iSecretary-Oeneral, and appears in 
L.iV'. Serieti, xxvii., at p. 449. 

Note of December 18, 1924, It 
reads in paa-t as follows ; The 


obligations contair;u;d in Article IH 
nre in their opinion iiupo.sed in the 
most specific termy on every Member 
of the Lesgue, and they are onalile 
to accept the contention that 
clear and unequivocal language of 
that Article i.s susceptible of any' 
interpretation compatilile the 

limitation wliich theliritish Goveru- 
inent now seek to read into itd 
Ilnd,i p. 450. Of. also an important 
declaration by the Irish. Miniatex' for 
External Affair:-., civw.l by; Iby-idiec, 
op, cif., p. 55. 
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tered and pubiislied by the Secretary-General ; ,.iao 
agreement was reached, and the matter rested there 
until the meeting of the Imperial Conference in 1926, 
the results of which have already been discussed. 

The above facts are cited merely to show that the con- 
troversy was one in which the two Governments were 
diametrically opposed in their views on the questioii 
now being discussed. But they do not in themselves 
furnish a very satisfactory example on the basis of 
which the general problem of inter-Coinmonwealth 
relations under the Covenant can be discussed, for the 
reason that the controversj^ related to an agreement 
between, two Commonwealth Governments, and there- 
fore involved a preliminary question as to whether any 
such agreement can ,be held to be an ‘ international 
engagement ’ in the sense of xirticle 18. This pre- 
liminary question will be discussed a little later on. 
For the present purpose of considering, in the light of 
the Eeport of 1926, whether the Covenant could be 
held to apply to the relations of the Commonwealth 
Governments inter ae, it is lietter to take the imaginary 
case of a dispute between two Members of the Common- 
wealth, and to inquire whether such a dispute could 
property be dealt with either by the Permanent Court 
of International Justice or by the Council of the 
League under Articles 12-15 of the Covenant. It .may 
be remarked that although such a di.spiite has not yet 
actually come before any organ of the League, eminiKit 
authorities have seriously considered the possibility 
that this might occur. Nor are they wlioily unsup- 
ported in this view by the historj' of Dominion action 
both in and outside the League. In 1922 Mr. Sastri, 
as delegate from India, raised in a general speech to 
the Assembly the dispute between India and the Union 
of South Africa concerning the rights of Indians domi- 
ciled ill the Union, though, in fact, he did so wit.hoiit 
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asiiiiig for :lu}' s[)cciiic actiun !i\’ i:lio League.' It Wiis 
firmly belie\-ed afc a- la ter dai.e tlia.t tlic Irisli Free State 
(doveniiiicnt was cunteunjiatiiig laying its Noiifiierii 
Bovuidarj' dispute i\-itli Northeru iroliiud Ifeffjre the 
CoiiiKal. tte ])ur[)(>sc of tiic |>rcsGrit tliscussioii 

it AvilJ I)c licfcter to <is.siirae a, Di<,)st iruj)ro)>abio l.•xa.nljjie, 
say ;i dispute between Lauaila, ajui New Zealand, (‘ould 
run’li a, disp'ute jiropcidy be ucail wiili b\' tiic Council 
eu’ iiic CViuri. i " 

Fif.it, it imtst be recalled that the Dominions are 
Menibei's of the League iu t-heir o\v’n n;inie and riglii:, 
b}’ virtue of tdieir mvn act and signature, and that the}' 
ai'c se.j>arate Members \vith rigiii;s and oldiga.tions equal 
iu eA'cry particuhn,' to those of all the other Members of 
Ihc League.'' 

It folk) ws from that that if Canada arid New Zealand 
were in agreement to lay their dis])ute before the Council, 
no foreign Member of tire League could have any right to 
object, if the Memliers of the Commonwealth desire 
to apply the Covenant to their mutual relations, they 
are free to do so, for there is absolutely nothing in the 


Second, they are equally free to agree not to do so, 
provided that they do nothing that is inconsistent with 
the Covenant. If Canada and New Zealand agreed to 
settle their dispute by other peaceful means, no foreign 
Member could have any ground to complain, proAudecl 
tha-t they did not resort to war or commit some other 
breach of their obligations under the Covenant.'^ I’he 


^ On this episode Keith has writ- 
ten : ^ Of special intex’est is the 

fact that disputes between different 
parts of the Krapir(3 can thus be 
brought to the cognisance of the 
League.'' He then goes on to point 
out that M’r, Sastri obtained public 
assurances of an important kind 
from the Hoiith African delegates 
in the xhssemlily. But of course 


Mr. vSastri did not raise the matter 
as a formal di.spiite under either 
Article. 1 1 or Article 15. Jlde Keith, 
OomfAtiitA-oii., A d-mAdsfrritW7i, awl 
La tvs of the Empire, p. 51, 

“ Vide Keibl'., liewpouAhle (-hvnni- 
mmi^^ 1928 od., ii. pp. 888-9. 

Of. mpra^ pp. 81-3, 

It is doidffiul udietlier the phniso 
‘ resort to war cart bo legitiiuatclp’ 
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Coveiifint specificaily provides by Article 21 that 
Members of the League may settle their disputes under 
arbitration treaties without recourse to the machinery 
of the League. This would amply cover the ease of 
such a New Zealand-Canadian agreement. 

But, third, suppose that Canada desired to tal^e the 
dispute to the Council and New Zealand refused, what 
would happen then ? In fact it is happily most im- 
probable that both sides would insist on their point of 
view. The nature and atmosphere of Commonwealth 
relations are such that agreement on one or other 
course would almost certainly be achieved. But sup- 
pose that per inipossibile both parties did insist ; that 
no agreement was reached, and that Canada neverthe- 
less exercised, tbe right it claimed under Article 15 to 
place the dispute on the agenda of the Council — what 
would happen 1 

First, the Council would clearly be obliged to agree 
that the matter should be placed on its agenda. It 
would have no possible ground on which it could 
refuse. 

Second, it would clearty be obliged to hear the state- 
ments of the parties on the question. Article 15 says 
plainly : ' If there should arise between Members of 
the League any dispute likely to lead to a rupture . . . 
the Members agree that they will submit the matter to 
the Council.’ It does not say ‘any international dispute 
between Members of the League’; it says ‘any dispirte.’ 
It does not say any dispute between ‘ stales Members of 
the League ’ ; the word ‘ states ’ was struck out of the 

applied, LiA in the text, to coercive It is possibic, however, that if coer- 
actiou by one Dominion against cive action by one DorriiiTioii against 
another, for such coercive action another did occur, foreign Idembers 
would not be Svar ■' in International of the League would attempt in 
Lauh In any ease, the use of the xirtue of the Covenant la intervene, 
phrase in the text Ijegs the question The plirase, although inaccurate, is 
now under discussion, for it assumes iait as it stands In tire text In order 
that the Govenarit doas- apply to the to call attention to thi.8 point, 
relations of the Dominions inter se. 
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firsri draft of the Coi^'enant precisely because tlie 
Dominions were to be equal Members^ The Article 
proAudes later that : ‘ The Council shall endeavour to 
effect a settlement of the disputed There is therefore 
nothing in the Covenant that would justify the Council 
in refusing a hearing to the Caiiadian plaintih. 

But, third, could, the Council ta.ke any definite action 
Avith regard to the dispute ? Could it make a, specific 
recommendation with regard to its settlement, as it 
would in a dispute between two ordinary Menibers of 
the League ? 

It v\v.)uid plainly be the task of the New Zealand 
delegate to show reason why the Council should not 
take any action with regard to the dispute or its settle- 
ment, and it may be assumed that he ivauld plead that 
the dispute was outside the CounciTs competence. He 
would contend, no doubt, that the Members of the 
Commonwealth are bound by ties of constitutional 
law, and that therefore the CoA’-enant, Avhich is Inter- 
national Law, could not apply to their relations. In 
support of this contention he might use various 
arguments : 

First, he might claim, that Article 15 can only be 
applied by the Council when there is ‘ a dispute likely 
to lead to a rupture/ and he might ask the c|uestion, 
‘ A rupture of what ? ’ and answer it by claiming that 
it must plainly mean ‘ A rupture of international 
relations.' Then, he would argue that between two 
Dominions there cannot be ‘ international relations/ and 
that ill consequence there cannot be a ‘ rupture ' of the 
kind envisaged in Article 16. 

It is doubtful whether the Council would be convinced 
by this argument. Article 15 does not say ‘ a rupture 
of international relations/ it says ‘ a rapture ' ; and a 

^01. S'itpra, pp. 81-3* For the Wilhr, The Dra/tmg of the Ckyimian 
history of these changes* vide jD. H, i, p. 284 and pp. 477 et seqq. 
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more stxaig]j,tforwarcl answer to the question, ‘ A rupture 
of wha,t ? wouid appear to be : ‘ A rupture of whatever 
relations previous!)-^ existed betiveeii the parties/ More- 
over, it must be remembered that the Committee of 
Jurists appointed to investigate certain legal questions 
which arose out of the Corfu dispute between Italy and 
Greece expressed the following opinion, which is relexunt 
to the present point ; 

‘ The Council, when seized, at the instance of a Member 
of the League of Nations, of a dispute submitted in 
accordance with the terms of ilirticle 15 of the Covenant 
by such a Member as “likely to lead to a rupture,” is 
not bound, either at the request of the other party or on 
its own authority, and before enquiring into any point, to 
decide whether in fact such description is well founded.’ ^ 


In view’’ of this authoritative opinion, it is not probable 
that the Council wouid admit this first contention. 

There are, hotvever, three other arguments w/hich the 
New Zealand delegate ’might use, two of "w^hich have 
been put forward by ’wuiters on the subject. 

First, he might argue, as do Smith and Corbett,- that 
the grouping of the Commonwealth signatures on the 
Treaty of Versailles, and the arrangement of their 
names in the listing of the original Members of the 
League in the Annex to the Covenant, prove that they 
entered the League as Members of a single constitu- 
■fcional unit, between whom the existing constitutienal 
relations \vere to be preserved.® And Itom this fact 
he would argue ’that all the foreign Members of the 


^ litvorl of ihe. 8^.crtlary-(:ren<iral 
io the Fifth ARetemfdv, L.N”. Boeii* 
inent, A. 8, 1024, p. 9.'^ 

^ Y ide Canada and World 
pp. 112-10; ef. also pp. 

79-Sa 

The Commonwealth Mernbei'd of 
lije Leixgne are listed not in their 
alphabetical order in the Annex to 


tlit: (Jox'onaiiL <,ti' the League, but as 
follows : 

• British Empire. 

Canada, 

Australia. 

Nev/ Zealand. 
iSoutli Africa, 

India, 
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Lea-gue liad recognised that the constitutioiiai rela- 
tions of the Commonwealth Members would continue, 
and would therefore be bound to recogni,se that the 
League was not competent to deal with the dispute. 

On this argument it may be admitted that the grou])- 
ing of the signatures and the typogi'ciphicaJ arrange- 
ment of the Annex to the CoA'enant must have some 
legal significance ; and if so, their only reasonable 
meaning is that they indicate that the Mejubers of the 
League whose signatures are grouped are bound by a 
special relation of constitutional law. And in per- 
mitting this grouping of signatures the foreign Members 
of the League have no doubt recognised the subsistence 
of the constitutional relation. But does it necessarily 
follow' that because the constitutional relation subsists, 
the Covenant cannot apply to the relations of the 
Members whose signatures are grouped '? Is this not 
placing an altogether extravagant interpretation upon 
a mere typogTaphioal arrangement ? When there k 
nothing else said upon the subject in the Covenant ; 
w'hen there is no hint that its terms axe not to apply 
equally to all the Members and in all circumstances ; 
when, on the contrary, everything in the Covenant 
points the other -way — can it be held that a mere 
grouping of signatures should have this tremendously 
important effect ? The truth is that by itself this argu- 
ment begs the question. The grouping of signatures 
does show?' that the constitutional relationship subsists ; 
it does nothing to show that that constitutional rela- 
tionship is inconsistent with the application ().f the 
Covenant to inter-Commonwealth relations. 

Second, the New Zealand delegate might argue t]3.at 
Article 1 of the Covenant ‘ expresslj’' provides for the 
Membership of Dominions and Colonies, entities wdrich 
by definition are constitutionally related to the Mother- 
land. Membership, therefore, cannot be understood as 
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implying any obligation essentially incompa-tilale witli 
tlie constitutional relation.’ ^ And he miglit complete 
liis syllogism by a.rguing that the constitutional relation 
is inconsistent witli the application of the Covenant as 
between the Members so related. 

But, again, if he did so he would beg the question. 
The point about Article 1 is most important, but it 
does nothing to show that the constitutional relation 
is inconsistent with the application of the Covenant. 
Indeed, it might equally be used in exactly the opposite 
.sense to that suggested above, viz. to the effect that 
Dominions or Colonies admitted to the League are 
thereby recognised to have the benefits of the CoA^eiiant 
in their relations with their mother-countries. 

The truth is that the two arguments above are useful 
evidence of the fact that the constitutional relation 
among the Members of the Commonwealth has been 
recognised as still subsisting, and they are no more 
than that. The only arguments that can apply to the 
main que>stion must be arguments drawn not from the 
Covenant — there is really no relevant evidence there 
at all— but from British constitutional law. Is it 
plain that by British constitutional law and practice 
the Covenant cannot apply to inter- Commonwealth 
relations ? That is the real point at issue. 

It is certain that there is nothing in British statutory 
law" applicable to the relations of the Dominions and 
tlie Motlier-coimtry in the new situation created by 
the admission of the Dominions as equal and separate 
Member.s of the League. Likewise, there is no practice 
except the doubtful precedent of the BritiRh-Irish 
controversy of 1924. There is nothing, in fact, but the 
new constitutional convention’ laid clow"n in the Eeport 
of 1926, which was exhaustively discussed in the 'pre- 
ceding section. If the New Zealand delegate pleaded 

Biiiitli and Corbett, Ganada (md World Politic^, 117. 
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this coiistitutionai convention, would the Council have 
to accept his plea as finally decisive ? 

The answer to this question is not obvious. If all 
the Members of the Commonwealth agreed that the 
new constitutional convention excluded the application 
of the Covenant to their relations, then no doubt the 
Council would accept their evidence as decisive. But 
ex hypothesi, in the case supposed Canada would not 
agree to any such contention. And if Canada insisted 
that the new convention did Qiot apply to the Covenant, 
if she argued that there is no mention of the Covenant 
in the relevant passages of the Eeport of 1926, that by 
the plain terms of the Covenant all the Members of the 
League have equal rights and obligations, it is difficult 
to see what the Council could do except admit her 
argument and proceed to deal with her dispute. It 
could hardly be within the competence of the Council 
or of the Permanent Court to settle a point in British 
constitutional practice as to which two Members of the 
Commonwealth were in open dispute. But if they could 
not settle that point against the Canadian contention, 
if they could not agree that the iieiv constitutional 
convention must, in spite of Canada’s opposition, be 
applied and accepted as decisive, they would, so it 
appears to the present writer, have no option but to 
apply the Covenant in accordance with the Canadian 
request. 

It must be added that even if the Council or the Court 
agreed to apply the nev/ constitutional convention 
exactly as it is stated in the 1926 Eeport, Canada could 
still make at least a presentable paper case for the view 
that its rulesd if faithfully applied, would not exclude 
the application of the Covenant to the relations of the 
Members of the Commonwealth inter se. For the 
Covenant is clearly a treaty of the kind which the 


^ Cf. pp, 299-SOSs su;pra. 
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Members of the Commonwealth are free to aj^oly 
among themselves ‘ as an administrative measure " if 
they so desire. For the Covenant is the first part of 
the Treaty of Versailles ; the Treaty of Versailles was 
made, not in the names of Heads of States, but in the 
names of the contracting countries. The Dominions 
signed as separate parties.^ Moreover, there is nothing 
whatever in the Covenant from the first line to the last 
to indicate the ‘ extent to which and the terms on 
which ’ its provisions are to apply to the relations of 
the Members of the Commonwealth ; nothing, that is to 
say, to show that there are any limitations of any kind 
on its application. On the contrary, as already said, 
the Covenant everywhere speaks of Members of the 
League Vvithoiit distinction, and contains no hint that 
the whole of its provisions are not to apply generally to 
the mutual relations of them all. 

Even if the new constitutional convention of 1926 
were admitted as a general proposition applicable to all 
treaties, therefore, it is not certain that its terms would 
be so interpreted as to exclude the application of 
the Covenant to inter-Commonwealth relations. But 
whether the Council or the Court could insist on apply- 
ing a treaty that had been accepted not as Inter- 
national Law but " as an administrative measure,’ is 
another point on which the answer is not entirely clear. 
Apart from these two pleas of the grouped signatures 
and the new constitutional convention, there is only 
one other argument, so far as the present writer can see, 
which the New Zealand delegate could possibly advance. 
It is drawn from paragraph 8 of Article 15, which 
reads : 

1!> 

' If the dispute between the parties is claimed by one 
of them, and is found by the Council to arise out of 
a matter which b}^ International Law is solely within the 

^ GL pp, 67-82, supra. 
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domestic jurisdiction of that party, tlie Council shall 
so report and shall make no recommendation as to 
its settlement.’ 

The Council would be obliged to examine this conten- 
tion first, if it were put forward, and it might either 
do so itself or it might take the advisory opinion of 
the Permanent Court. How, under either procedure, 
could the provisions of paragraph 8 of Article 15 about 
domestic jurisdiction be applied to our imaginary New 
Zealand- Canadian dispute ? 

Presumably the New Zealand contention would be 
that within the British Commonwealth there is only 
one single jurisdiction, that of the Imperial Crown ; and 
that, accordingly, any dispute arising, _ even ’between 
separate and autonomous Governments which are 
separate Members of the League, must be, if those 
Governments operate within the jurisdiction of the 
CrovTi, a matter of exclusively domestic concern. 

This is to make ‘ domestic jurisdiction ’ mean identi- 
cally the same thing in International Law as ‘ common 
allegiance.” This may be right ; and if they decided 
'that it was right, then certainly neither the Council 
nor the Court could take further cognisance of the New 
Zealand-Canadian dispute. 

But it must be said that if paragraph 8 of Article 15 
leads to this result, it is a result produced by accident. 
Thfl purpose of the paragraph was not to lay down any 
rule or doctrine of any kind about the relations of 
Members of the League who happen to have the same 
allegiance in International Law. On the contrary, it 
was a clause of general application designed to achieve 
the wholly different purpose of preventing the Council 
from dealing with disputes arising out of questions 
like immigration laws, customs tariffs, and so on, in 
which, by International Law, Governments have 
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liitherto been sole judges of tiieir actions, owing no 
duties of any kind to other states. 

It must also be said that to hold that ‘ domestic 
jurisdiction " has identically the same meaning as 
‘ allegiance " is, at the best, to place a highly technical 
meaning on the word ‘ jurisdiction.’ New Zealand and 
Canada have a common allegiance ; in what real sense 
of the word have they a common jurisdiction ? The 
Canadian Government is impotent to efiect anything 
of any kind on New Zealand territory, and vice versa. 
The Crown has in a sense a common jurisdiction in the 
territory of both, but that does not mean that there is 
a superior authority acknowledged by the Governments 
of both which can enforce its will, and which, for 
example, has the right to settle their dispute. Indeed, 
it must be admitted that in the primary sense in which 
the word ' jurisdiction ’ is used in paragraph 8 of 
Article 15, namely, that of giving exclusive control over 
such subjects as tariffs or immigration laws to a 
national Government, the Canadian Government has an 
absolutely complete jurisdiction of its own, in which 
neither the British nor any other Commonwealth 
Government has any share at all.^ 

But the present author does not presume to say 
whether or not these considerations would be held to be 
decisive by the Council or the Permanent Court. Plis 
purpose is not dogmatically to put forward any answer 
to the question just discussed. He is content to set qut 
the arguments which the Council, in Ms imaginary case, 
had it happened in 1924, would have been called upon 
to hear. 

As a final reflection on the not very satisfactory dis- 
cussion above, it ma}^ be added that the arguments 
adduced make it possible to maintain that the Irish Free 

Beferenoe sliould also be made Iriab Free State,’ The Review of 
to an ingenious argument by Mr. Nations^ March 1927, pp. 47-8. 
Phelan, * The Sovereignty of the 
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State Government miglit Iiave consistently accepted 
the Eeport of 1926 without necessarily abandoning the 
w’hole of its contention of 1924. Both for this reason 
and on general grounds, it is conceivable that this 
question of the application of the Covenant to the 
relations of Members of the British Commonwealth 
inter se has not been finally disposed of by the Report 
of 1926. At the same time, it must be added that the 
remarkable improvement in the atmosphere of Common- 
wealth relations since the adoption of the Eeport, 
together with the progressive improvement now going 
on in the collective institutional organisation of the 
Commonwealth, makes it increasingly improbable that 
the question wall again be brought to a practical test. 

Perhaps a concluding political reflection may also 
be allow'-ecl. If, which may God avert, the case imagined 
should actually arise and one Member of the Common- 
wealth should resolutely insist on taking a dispute with 
another Member before the Council of the League, by 
far the least dangerous course to be pursued, and the 
course best calculated to avert the evident risk of 
secession which w-ould then arise, might well be to 
allow' the machinery of the League to take its normal 
course.^ 

There are several other problems relating to the 
application of the Covenant to the relations of the 
Members of the British Commonw^ealth in w'hich there 
are special factors to be considered, and wEich for that 
reason are not wRolly disposed of by wRat has been 
said above. They may be dealt wfith briefly one by one. ' 

^ Cf. tliese observations by Keith : in the Privy Council there exists the 
There does not yet exist any nucleus of an Imperial Arbitral Tri- 
other recognised manner ' (excepting burial in the Judicial Committees 
through the League) ' of submitting GamtifAition, Adminutration^ and 
to impartial decision issues arising Laws of the HJ'ni'pire^ p, 52. 
between parts of the Empire, though 
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OuoHT Agreements between Members of the 
British Commonwealth to be registered as 
International Treaties or Engagements under 
Article 18 ? 

Tlie first of these problems is the problem, alread}?' 
referred to, which caused the clisa-greemeiit in 1924 
between the Govermneiits of Great Britain and the 
Irish Free State, namely, whether an agreement between 
two Members of the Commomvealth is an interna- 
tional engagement which should be registered under 
Article 18. 

The first point to be made with regard to this problem 
is that the case of the so-called ‘ Irish Treaty ’ was in 
no sense- a normal precedent. Its proper title is as 
follows : ' Articles of Agreement for a Treaty between 
Great Britain and Ireland.’ No subsequent document 
labelled ' Treaty ’ was ever drawn up or signed, but, as 
Phelan has shown, this is not in itself a conclusive argu- 
ment against the vieiv that the Articles of Agreement 
were themselves a treaty proper.^ The true character 
in Internationa] Law of the Articles of Agreement has 
been disputed. They w’ere, in fact, an agreement be- 
tween the British Cabinet on the one side, and the 
representatives of a de facto revolutionary Government 
on the other. The de facto revolutionary Government 
had never established its authority over the territory it 
claimed to rule, still less had its independence of the 
British Empire received formal recognition by any foreign 
Power. The case against the view- that the Articles of 
Agreement were a treaty in International Law, and the 
case for the view that the use of the word ‘ treaty ’ was 
a mere concession to Irish sentiment, is therefore strong. 
On the othpr hand, President Cosgrave in his speech to 
the Assembly on the occasion of the admission of the 

^ I'helaiij The Sovereignty of the Id.sh Free State/ loc. cit^^ pp. 3G-9. 
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Irish Free State to Merabership of the League- spoke of 
the Articles of Agreement as an ‘ international treaty/ 
and his description was not challenged. 

One thing, however, is certain. Wiatever the char- 
acter of the Irish ‘ treaty ' in International Law, it was 
not a normal example of an inter-Gommonweaith 
agreement. In its origin, in its nature, and inas- 
much as for its political execution it required legislation 
by the British Parliament, it differed essentially from 
an ordinary contractual agreement between Members 
of the Commonwealth — an agreement, for example, 
like the commercial ‘treaty' which has recently been 
made by the Governments of Canada and Australia. 
It is possible, according to the point of view adopted, 
to hold that the ‘ Irish Treaty ' was either less- or more 
definitely international than an ordinary inter-Common- 
wealth agreement ; ^ but even if the latter contention 
were admitted, it would only prove the more clearly that 
it was not a normal example of the kind of agreement 
now under consideration. 

The second point is that if inter-Commonwealth 
agreements are presented to the Secretary- General of 
the League of Nations for registration and publication, 
they will certainly be registered and , published. As 
said above, he has no possible right to refuse to register 
any agreement presented to him by any Member of the 
League. Moreover, if registration of inter-Common- 
wealth agreements should become the normal practice 
of Dominion Governments, there can be little doubt 
that it would furnish an effective settlement of the 
doubtful points concerning the interpretation of Article 
18 which are discussed below. It was for this reason, 
no doubt, that the British Government entered its 
immediate and emphatic protest agahist the registra- 
tion of the ‘ Irish Treaty ’ ; they desired to ensure that 

^ Cf . argiimentB put forward by Phelan, loc, cit. 
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there should be no unchallenged precedent to which 
appeal could in future be made. 

In point of fact, hovfever, no more inter-Domiiiiou 
agreements have been registered with the Secretaiw- 
G-eneral since the incident of the Irish Treaty/ ' five 
_years ago ; and in view of the attitude then publicly 
adopted by the British Government rega.rcling the 
general application of the Covenant to inter- Common- 
wealth relations, it is improbable that for some time 
at least any more such registrations will occur. 

But if considerations of actual practice are left aside, 
is it possible on grounds of theory alone to give an 
answer to the question as to whether the terms of 
Article 18 apply to contractual agreements between 
Members of the Commonwealth ? 

At first sight it would appear that approximately the 
same arguments must applj’ to this point as were 
adduced in the consideration of the general problem of 
the application of the Covenant to intex-Impexial rela- 
tionships of every kind, with the additional argument 
that there is nothing specific in Article 18 to show that 
it is not to be of general application among all the 
Members of the League. 

But on a closer examination of Article 18 another 
and a wholly new point arises. It is this : Are not the 
words ■' treaty ’ and ' international engagement ’ used 
in Article 18 technical terms of International Law 
which cannot in any case be properly applied to iniier- 
Comnionwealth agreements 1 This is no doubt the 
view upon which the British protest of 1924 vias founded. 
That it is also the view taken by Sir Cecil Hurst is 
plainly shov\rn by the interpretation of the word ‘ inter- 
iiationaJT implied in the sentence which was quoted 
above. This, if it is accepted, is obviously con- 
clusive with regard to the phrase ‘ international engage- 

^ Fids cvjpra^ p. 299, 
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ments/ If their common allegiance to the Crown 
‘ prevents the relations between the difierent com- 

JL 

mnnities of the Empire from being international rela- 
tions/ it must follow that agreements macie between 
them cannot be ' international/ and that therefore at 
least this second phrase used in Article 18, namely, 
‘ international engagements/ does not include such 
agreements. 

Does the same argument apply to the other word 
used in Article 18, namely, ‘ treatj^ ■' ? Is there any 
rule in International Law which lays it down that a 
treaty is an agreement made between international 
persons which do not share a common allegiance to a 
common Crown ? 

The answer is not quite plain. It is true that 
many textbook writers define treaties as contracts 
between ‘states.’ Thus Oppenheim says: ‘Interna- 
tional treaties are conventions, or contracts, between two 
or more States concerning various matters of interest.’ ^ 
This, however, is not really conclusive, for it is plain 
from the whole phraseology used by Oppenheim through- 
out his work that he used the word ‘ state ’ as equivalent 
to ‘ person of International Law.’ If that phrase were 
now substituted in his definition for the word ‘ state,’ 
it would give a definition of a treaty which would appear 
to cover inter-Commonwealth agreements, since there 
is no doubt that the Dominions are persons of Inter- 
national Law with the power to contract agreements 
binding in International Law. The same argument 
may be applied to most of what is said on the subject 
of treaties by such an authority as HalL^ Hall, hovi- 
ever, gives a list of contracts made by states which are 
not to be counted as treaties in International Law, for 
the reason that the other party to them is r^t a subject 

^ I., § 491, 2nd ed. 

® Iniernational Lwil^ Sth ©d., p* 337 &t seqq. 
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of Iiiteriiationai Law. ‘ Of tMs kind/ lie says, ‘ are 
(1) “Concordats/’ because the Pope signs them nohas 
a secular prince, but as head of the Catholic Church . . . ; 

(3) agreements with private individuals, e.g. for a loan ; 

(4) arrangements between different branches of reign- 
ing houses . . . with reference to questions of succession 
and like matters.’ 

It might be possible to argue that there should be a 
new category added to Hall’s list of contracts which are 
not treaties in International Law, namely, agreements 
made between Members of the Commonwealth inter se. 
This, however, is not very satisfactory. If when each 
of two persons of International Law makes agreements 
with foreign states these agreements are called treaties, 
why should the agreements which they make as between 
themselves not be given the same title and character ? 
It is difficult to see a logical answer to this question. 
Keith has admitted that the arguments for the Irish 
point of view were serious,^ and it must be added that, 
apart from the argument of the new constitutional 
convention discussed in the last two sections of this 
chapter, no further conclusive case has yet been put 
forward against the view that Article 18 should apply 
to inter-Coinmonwealth agreements. 

In practice, the point in itself is plainly of no import- 
ance. Inter-Commonwealth agreements are and always 
will be regarded as binding in exactly the same way as 
international treaties. The problem now under epn- 
sideration as to whether, in spite of the implications of 


Tide' Journal of Ooinjjarative 
Legislation^ Februa-ry 1927, p. 89 ; 
also ihid.^ Srd Ser., vol. iii., part i., 
pp. 108-9^ wliere various arguments 
are used ; also Eesponsihle Govern.- 
'Vient, 1928 ed., ii. p. 911, where, in 
discussing the |ffect of the Report of 
1926, Keith says : ‘No argument 
appears to demonstrate eonvineingi^/ 
the incorrectness as opposed to the 


grave inconvenience of the views of 
the Free State.’ Keith also attaches 
great iinportanee to the precedent of 
Article 15 of the Barcelona Statute 
on freedom of Transit {cited supra., 
p. 294). For his argument, which is 
that df the British principle xyere 
self-evident, it would net ... be 
necessary to insert such clauses/ tnde 
op. ciLi ii, p, 885. 
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the new constitutional convention, they are to be 
red'ogniseci as having an intemationai character or not, 
will certainly be determined in accordance with the 
predominant desire of the Cominonwealth Govermnents 
in years to come. 


Can thebe be an International Dispute to which 
ONE Member oe the British Commonwealth 
IS A Party without the other Members or 
the Commonwealth being Parties also ? 

This is again a problem to which reference has been 
made above, ^ and to which some of the arguments used 
with regard to the general application of the Covenant 
to inter-Common-wealth relations must obviously apply. 
It may be useful to reproduce once more the quotation 
from Mr. Eowell which was given above ; 

‘ Canada owes allegiance to the same Sovereign as 
Great Britain, and so long as she continues to do so she 
would be a party in the interest and disentitled to a 
vote [under Section vi. of Article 1-5]. If she disclaimed 
her interest and claimed the right to vote she would 
thereby proclaim her independence.’ {Ilorning Post, 
February 4, 1920.) * 

It must be noted that in the speech in which these 
sentences occur Mr. Rowell was discussing the possi- 
bility of a dispute betiveen Great Britain and the 
United States, and the situation that would have arisen 
had the United States become a Member of the League 
of Nations and brought that dispute before the Council 
for consideration. His purpose in making ^ Ms speech 
was to dissipate the impression prevalent in 1919 and 
1920 in the United States that in such a case, Great 
Britain being the party to the dispute, Canada, as a 
separate Member of the League, would be ^ble to use 

' ^ Vide sup7^a, pp. 286-7. 

“ Cited bj Duncan Hall, British OormnonimaUh q/' liations^ p. 348. 
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its separate vote in the Council, and thereby to paralyse 
the action of the Council if it seemed probable that 
the Council would decide the dispute against Great 
Britain. The point was only of academic interest at 
the time when Mr. Rowell made his speech, for the 
reason that no Dominion was then a Member of the 
Cbuncil ; but it has become of more practical iinport- 
aiiee since Canada was elected a Member by the Eighth 
Assembly. 

It may well be that in practice the separate votes of 
the Members of the Commonv/ealth would not be used 
in a dispute to which Great Britain was a party, on the 
very grounds v’hich Mi-. Rowell adduced. 

This does not necessarily mean, however, that they 
could not legally be used, and it is the legal problem of 
their use that is now to be discussed. If there is an 
international dispute to which one Member of the 
Commonwealth is a party, are all the other Members 
automatically parties to that dispute, or are they not ? 
In other words, are international disputes of every kind, 
whatever their nature and hov^ever exclusively they 
may concern the interests of a single Member of the 
Commonwealth, necessarily ‘ group questions of the 
kind discussed above ? 

There is a preliminary pomt which must be dealt 
with first. Can a Dominion be a separate party to an 
international dispute ? or must the party in every case 
in which any Member of the ConimonTvealth is involfed 
be the British Empire as a whole ? 

The aiisv/er to this question v^oukl appear to be cpaite 
plainly that a Dorninion can be a party to an inter- 
national dispute. The arguments in favour of this 
view are as follow : 

First, thel:e is again nothing in the Covenant to indi- 
cate that in this respect the rights and position of a 
Dominion differ in any way from those of other Members. 
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Tliere is nothing, that is to say, which any foreign Member 
of the League could raise as an objection if a Dominion 
claimed that it was in. fact a party to a dispute. 

Second, to deny that a Dominion can be a party to 
an international dispute would be absolutely inconsistent 
with the fundamental principles which underlie the 
whole international position which the Dominions have 
acquired as Members of the League. 

Third, there is nothing in the nature of the British 


Commonwealth or in the nature of the constitutional 
relationship between its Members which supports the 
view that in any intenaatioual dispute the ' person ’ 
involved must be the British Empire. Such an argu- 
ment, indeed, borders on the absurd. Canada is free 


to make a treaty of its own with France which affects 
no other Member of the Commonwealth, and in vdiiich 
no other Member of the Commonwealth claims an 
interest greater than that of any foreign Power. If a 
dispute were to arise out of the meaning of such a 
treaty, and if that dispute were to be brought before 
the Council of the League, on what constitutional 
gxound must the British Empire as a whole become the 
international 'person’ which should deal with it? 
There is no constitutional ground of aiw kind. 

Fourth, there have been in recent years a number of 
disputes both before the Council and the PeiTnanent 
Court in which Great Britain has been a party indi- 
vidually and alone. In these cases her delegates have 
never claimed to speak for the Empire as a whole, 
including the Dominions, nor has any Dominion had 
an interest in what Great Britain has done. If there is 
equality of rights between Great Britain and the 
Dominions, it follows that the Dominions can also act 
as Great Britain has acted on these occasioif-s. 

For these reasons it is necessary to conclude that 
the Dominions can be parties to international dis- 
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piitesu -Moreover, apart from theory, it is quite certain 
that if in practice a dispute arose wliieli involved “^tlie 
interests of a Dominion, that Dominion would insist upon 
acting itself at least as the principal if not necessarily 
as the sole party thereto. 

There follows the main question to be considered. 
If an international dispute arises to which one Member 
of the Comiiionwealth is a party, are all the other 
Members of the Commonwealth necessarily involved ? 

First, it is plain that if the other Members claim an 
interest and desire to be regarded as parties, they are 
entitled to be parties. This without question results 
from the constitutional convention which gives every 
Member of the Commonwealth the right to participate 
in negotiations begun by other Members. 

But, second, are they necessarily obliged to be parties 
to the dispute ? Have they the constitutional right 
to stand out 1 An argument used above may be once 
more applied. Suppose that one Member of the Com- 
monwealth has made an international treaty in which 
no other Member has claimed any interest of any kind. 
If a dispute arises concerning the interpretation of 
that treaty, surely the non-signatory Members of the 
Commonwealth can be under no obligation to take part 
in that dispute ? Again, it may be asked what there is 
in British constitutional arrangements that makes it 
impossible for them to disinterest themselves in the 
pacific determination, through the machinery of, the 
League, of the meaning of that treaty '? What is there 
in British constitutional arrangements which vfould 
make their action in refusing to be parties involve a 
breach of any kind of their allegiance to the Crown ? 
How could there be such a breach of allegiance any 
more tha]| when the treaty was originally made ? 

^ Keith also arrives at this conciusion. Vide Eespo7isible Government^ 
1928 ed., ii- P- ^89. 
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On these grounds, two eonclusions seem clear' in law. 
Firsi, that there can be Dominion international dis- 
putes involving the exclusive ‘ national " interest of a 
single Dominion, and therefore only indirectly affect- 
ing the other Members of the Commonwealth ; and 
second, that if such a dispute arises the other Members 
of the Coixnnonwealth need not necessarily be regarded 
as parties to that dispute. 

A 'political consideration may perhaps be added. 
The past history of Dominion jiGlic)?" makes it appear 
extremely i'mprobable that the Members of the 
Coniiuonwealtli will in practice desire to be parties 
to all interuational disputes in which any one of 
them may be involved. Foi: mariy years .iJorniiiion 
statesmen have consistently shown a strong disposi- 
tion not to l>e mixed up in the diplomatic quarrels 
and complications in which the Bri'tish Govern- 
ment might be involved. Moreover, on general grounds 
it is most improbable that South Africa, for example, 
will desire to be a party to a dispute concerning the 
meaning of Canadian treaties or vice versa. Consider an 
extreme case — that of the agreement made a few years 
ago bet'ween Canada and Japan on the subject of immi- 
gration. That ag'reement was negotiated b}' the Canadian 
Government separate!}" and for itself, because it vcas 
impossible for the British Govermiient, as a Goverii- 
nient with great Asiatic interests, to talce up the attitude 
with, regard to the negotiation 'Vv^hich Canada desired 
her to take.^ If a dispute were to arise betw^een Canada 
and Japan concerning the application of that agree- 
ment, would it be any easier for Great Britain to take 
the Canadian side than it was w"hen the treaty was first 

^ Ct. Lewis; ‘Thus tlie attitude of that Canada lias found it necessary 
the Canadian Government in respect to enter into a specr'di agreement 
to Japanese immigration has been with Japan in the matter. ’ LtF, 
in such hopeless conflict with the 1925, p. 4-3. 
jjolicr of the British Government 
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made ? -Aiid even if Great Britain could do so, what 
could India do in such a case ? ■ * 

Of course, if a dispute were to reach a point wAere 
it was not only a question of pacific settlement through 
the machinery of the League or by aihitratioii, but 
where w'ar was threatened or where action under 
the Covenant against an aggressor might be required, 
then the whole situation v/ouid be radically ehanged. 
Then, plainly, the threat of war would make it a 
‘group question,’ that is to say, a question in which 
all the Members of the Commonwealth were necessarily 
involved. In that case the CTOvernnieiits of all the 
Members of the Cormiionwealth would necessarily be 
regarded as parties to the dispute. But since in the. 
vast rna-jority of all international disputes there is no 
threat of war, this consideration wmiikl only apply in 
exceptional cases. It may therefore be concluded that 
there can in larw be international disputes to ‘which a 
single individual E^oniinion is a pai-ty ; and it rnay be 
added that in practice it is probable that such disputes 
will actually occur. 


If this eonelusion is accepted, certain other conclu- 
sions also follow. 

Thu.s a Dominion which is a part}’' to a dispute Vvill 
automatically, in accordance -^vith paragraph 5 of 
Article 4 of the Covenant, be represented in the Co’aacil 
of the League at which the dispute is dealt wdth. More- 
over, even if other Me'mbers of the Commonwealth 
were to claim an interest and to act as parties, the 
Dominion principally concerned wmuld wdthoiit ques- 
tion conduct its own case befoi% the Coimeil. 

Similarl;^, if a Dominion dispute w^ere to come before 
the Permanent Court of International Justice the 
Dominion principally concerned would certainly demand. 
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that it should have a national judge in accordance with 
the*provisions of Article SI of the Statute of the Court. 
The relevant paragraphs of Article 31 read as follows : 

‘ Judges of the nationality of each contesting party 
shall retain their right to sit in the case before the Court.’ 

‘ If the Court includes upon the bench no judge of the 
nationality of the contesting parties, each of these may 
proceed to select or choose a Judge as provided in the 
preceding paragraph.’ 

‘ Judges selected or chosen as laid down in paragraphs 
2 and 3 of this Article shall fulfil the conditions required 
by Articles 2, 16, 17, 20, 24 of this Statute. Thej^ shall 
take part in the decision on an equal footing with their 
colleagues.’ 

As was argued in a previous chapter, there would 
appear to be nothing in these paragraphs or in the 
Covenant w'iiich 'would make the position of a Dominion 
in this respect any different from that of any other 
Member of the League which is a signatory of the 
Statute of the Court.^ 

The Problem op ‘ Automatic Belligerency ’ and 

THE EpPECT op the COVENANT OP THE LEAGUE 
OF Nations. 

There remains the important problem of what is 
sometimes called ‘automatic belligerency.’ 

is generally agreed by all constitutional autho- 
rities, as has been said above,^ that if one Member of 
the Commonwealth is at war, all the other Members are 
likewise at war. This is held to be a necessary conse- 
quence of their common allegiance, both in British 
constitutional law and in International Law. 

Thus Pearce Higgins wrote in 1925 : ‘ Should w-ar 
be declared against G-xeat Britain by another state, it 

^ C!, supra, pp. i02j, 104, and 129. ® Vide supra, pp. 229-30, 
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still appears to be the case that all the DominioEs of 
the British Crown would be involved/ ^ 

Duncan Hall has written : ' The legal position that 
when the .King declares war all his subjects are at 
war. which was fully accepted in all the discussions on 
the Lausanne and Locarno Treaties, has not been 
altered by the Balfour Report " ^ (he. the Report of 
1926 ). 

Mr. L. S. Arnery, Secretary of State for the Dominions, 
has said : ‘ In war ... no subject of the King can be 
a friend of the King’s enemies, or, in other words, 
neutral in the strict sense of the word.’ ® 

Smith and Corbett have mitten : ‘ There is absolutely 
no basis, either constitutionally or internationally, foi>« 
the cohtentiqn that Canada can be at war while Great 
Britain is at peace.’ ^ 

The argument in favour of this agreed view has been 
well stated by McNair, who vwites : 

‘ On the question of what is sometimes called “ auto- 
matic belligerency,” the editor’s opinion is that unless and 
until there is some definite constitutional act dissolving 
the Empire, whether as a consequence the constituent 
parts come to form a true Personal Union under the 
Crov/n, ... or become entirely separate states, it is 
legally impossible for Great Britain to be at war without 
the whole of the Empire, self-governing or not, being at 
war too, and equailj^ impossible for any Dominion to be 
at war without Great Britain being at w'ar. It is only the 
King that can legally make a declaration of war, and the 
King, unless and until the British Emphe becomes a 
Personal Union of States acknowledging him as their 
sovereign, cannot be partly at w'ar and partly at peace. 

^ HalFs International Law, 8th ed. , Journal of the E.l.I.A.,! anuary 

p. 35. 1927, p. 17. Of. a similar speech 

made by the Austraixaii Prime idinis- 
^ The Commonwealth of ter in 1927, cited by Hall, Lowell and 

nations^ Lowell and Hall. World Hail, p. 684. 

Peace Foundation Pamphlets, 1927, Canada and Wo7'ld Politics, 

Yol. X., LTo. 6, p, 618. Tj. 95, 
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. . . And a declaration of war could only Jje legalty 
acldressed to the Crown as-representing the whole Empire. 
So it is impossible for any Doniinion or any other part of 
the Empire to remain legally neutral when the Empire is 
at wai\ . . . 

This theoretical argument, is, of course, entireh/ 
supported by actual practice. The invariable practice 
up to the present time has been that when war has been 
declared, bj’ a British Governiiient it has been done by 
the T-Cing in respect of the Empire as a whole. As Mr. 
Arnery suggests, the legal duties of loyalty in time of 
war have universally been held to be the inev itable con- 
sequence of allegiance to the Crown. Moreover, up to 
•'-the present time no one has suggested that any change 
should or could be made in this practice, or in these 
universal duties of loyalty in time of war, Nothing 
has been done,' says Keith, writing in 1927, ‘ in the 
way of asking foreign nations to concede to the 
Dominions the right of remaining neutral in British 
wars/ ^ Nor, it may be added, has the point even 
been discussed, so far as is known, in any of the con- 
stitutional debates of the Imperial Conference. Until 
such a change were formally proposed, adopted by the 
Governments of the Commonwealth, put forward for 
the acceptance of fo.teigii Powers, and recognised by 
them, it would be impossible to say that so vital an 
alteration in the status of the Dominions in Inter- 
national Law had takeii place. 

There is, moreover, further supporting evidence for 
the .view that no Government in the Comiiionwealth 
even desires to make a change. Article 49 of the Con- 
stitution of the Irish Free State provides thus ; Save 
in case of actual invasion,' the Irish Free State shall not 
be committed to active paHidpation in any wa? without 

Op'penlieim. InUrnaUonal Lai<\ Journal of Coitiparative Legisla- 

4th ed.. L p. 199, note 2. Ucm, February 1927, p, 36q 
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the assent of the Oireachtas” {i.e. the Parliament of 
the Irish Free State). These y/ords alone would be 
Goiicliisive, for they plainly assume the legal belli- 
gerency. whenever he might be at war, of every part 
of the territories over which the King rules. 

But these words from the Irish Constitution also 
make plain another important fact, which is that legal 
belligerency does not necessarily involve ‘ active parti- 
cipation ' ill the operations of the war. It has, indeed, 
always been recognised that no Dominion was under 
any constitutional obligation to participate actively in a 
war which the British Government might declare. The 
share which a Dominion may take in the operations of 
such a war is freely decided in its own discretion by the 

t/ tj 

Parliament of that Dominion. If a Dominion Parlia^' 
nient were ta decide to take no active part whatever, 
then its belligerency ivould be what has sometimes been 
caJ-ied ‘ passive.’ 

Such ‘ passive beiligerencj^ ’ would be in no way the 
equivalent of neutrality. If, for example. Canada took 
no active part in a war in which Great Britain was 
engaged, it could not be treated for any legal purpose 
as neutral. Canadian ships would be liable to lawful 
capture on the high seas by the enemies of Gre?„t 
Britain. Canadian territory would be liable to invasion. 
Canadian ships carrying articles of contraband to enemies 
of Great Britain ivould be liable to forfeiture in a British 
Prize Court on the ground of trading with the enemy. 

Ail this is clear, and indeed quite undisputed. More- 
over, the language used by some writers — for example, 
by McNair in the passage cited above — leads to the 
conclusion that it is an inherent and inevitable and 
eternal result of the common, allegiance to the King 
that no Member of the Commonwealth can be at war 
without ir?yolving all the rest. ‘ Allegiance to the same 

^ The italics are mine. 
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sovereign/ anotiier auttor has said, ‘ necessarily involves 
this - [a e. common belligerency] ... a declaration of 
neutrality would imply 'a secession.’ ^ If the law 
remained what it is at present, this of course would be 
true. But it is perhaps interesting to ask the question 
whether it is theoretically impossible that the King 
should be '' partly at war and partly at peace ’ ; that he 
should be at war on behalf of one of the Members of the 
Commonwealth and not of the rest ? Is it inconceivable 
that British public law within the Commonwealth 
should be so changed by statute that the legal duties of 
allegiance in time of war should not apply equally to 
all the King’s subjects ? And if, having so changed the 
statute law, the Members of the Commonwealth de- 
dnanded recognition for the right of each of them to 
remain neutral when the rest were at war, -and if foreign 
Powers granted that recognition, would not their right 
become elective in International Law ? Such action 
would of course make a fundamental difference in the 
nature of the relationship of the Members of the 
Commonwealth. But would it necessarily reduce that 
relationship, as McNair says, to nothing more than a 
Personal Union '? Would it necessarily sever the other 
constitutional links that now bind the Members of the 
Commonwealth together ? If it is legally and oon- 
stitutionallj^ possible for the King to make a treaty 
with a foreign Power on behalf of one Member of the 
Commonwealth alone, wlrp should he not also be able 
to make war on behalf of one Member alone ? Has not 
something similar been known in International Law in 
the past when part of the territory of a state has been 
‘ neutralised ’ by treaty, and has remained neutral 
when the state of which it was otherwise an integral 

part has been at war ? ^ This neutrality of the Members 

r 

1 Lewis, B.Y.I.L., 1932-3, p. 33. 

^ £J.g. part of French Savo^^ under the Treaty of Tiennas 1 S 15 » 
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of tlie Gomnionwealtli would, of course, be of a special 
and perbaps anomalous kind, for it would allow ,dlie 
Members of tke Commoiiwealtli to elect not to be 
neutral if tbey so desired ; but because it would be 
novel, is it therefore impossible ? 

To these questions the present writer offers no answer. 
And, indeed, in the light of the Covenant of the League 
of Nations and of the Kellogg Pact {vide, below), it may 
be hoped that they are destined to remain, as they now 
are, wholly academic. The essential fact of the present 
situation is that no such change has been made or con- 
templated. The fact of common allegiance does, there- 
fore, as the law still stands, involve common belligerency 
for all the Members of the Commonwealth in any war in 
which apy one of them may chance to be engaged. 

Does this mean that the recent changes effected in 
the constitutional status of the Dominions bj? the 
Eeport of 1926 and the events by which it was preceded 
have had no efiect whatever on their position with 
regard to the declaration of war ? Have they no more 
right in that respect than they had in 1914, when the 
British Government declared war without even formal 
"consultation’ ? 

Keith appears more or less to take that view. " The 
Dominions,’ he asserted, waiting in 1927, " still recognise 
that they are liable at any time to be involved in 
war by British action, and no compact has ever been 
made that no British declaration of war or peace sjaall 
be issued without Dominion assent. The British 
Government, it is clear, could not consent thus to 
limit its freedom of action, but, so long as this is the 
case, it is misleading to talk of equality.’ ^ 

Other writers disagree. Dupcan. Hall quotes with 
approval from the Bound Table a sentence which 
indicates %hat a vital change has been introduced : 

^ Journal of Comparative Legislation^ February 1927s p. o6. 
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‘ The initiative leading to war is entmsted^ t,o each 
and every self-governing partner in the Coiiiiiion- 
viealtli as an essential function of equality of status in 
domestic and external affairs.'" ^ If equality of status, 
on v/hich the Keport of 1926 lays such repeated stress, 
really means anything at ail, it v/ould seem that Hall 
and the Round Table are right. But Hall adds, and 
again he is piainty right, that another change no 
less important has also been made, namely, that no 
Member of the Commonwealth can exercise this right 
of the ‘ initiative leading to war ’ without prior con- 
sultation with all the other Members. He does not 
make clear whether he would press the application of 
this constitutional convention in respect of the declara- 
tion of war to the point of saying that no such. declara- 
tion could coriStitiitionally be made unless all the 
Members of the Commonwealth had previously and 
unanimously agreed. And since the Report of 1926 
is wholly silent on the point, it is not possible to sa.y 
whether or not what Keith calls a ‘ compact ’ on this 
point has been made. The Irish Minister for External 
Affairs has made the following interesting declaration : 
‘ So far as I can interpret it, it would mean on strictly 
theoretical constitutional lines that the Kinv could onlv 

O ft/ 

declare war when he had simultaneous unanimous 
advice to that effect from all the C4overnmeats. _ That 
would be the constitutional position.’ This declara- 
tion supports Hall’s conclusion, but of course no single 
declaration can be decisive. It is unlikely that any 
GoA'ernment would dispute the Irish Minister’s state- 
ment, but nevertheless it is necessary still to say that 
the point is one of the unanswered problems of iiiter- 
Commomvealth relations w^hich onty time can solve. 

Lowell and Hall, 1927, p. 618. “ Ibkl, p. 691. r McHair also 

Cf. Round Table^ March 1927, p. supports this view: vide op, i, 
327. p. 199, note 2, 
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If the question is coiisiderecl as a matter of political 
surmise, it may well be that Keitli is right, and that the 
British Government would insist on the right to declare 
war if it desired to do so, even if some of the Doniinioiis 
refused their assent. The Irish Minister himself, later 
in the speech which has just been q^iioted, appeared to 
regard this as possible, and he did not conceal his opinion 
that if this were to happen a most difficult and dangerous 
situation might arise. 

But happily the Covenant of the League of Nations 
renders far less probable any practical danger of this 
kind. It furnishes, as Lord Grey has said, a common 
principle of foreign policy with regard to the making 
of war on which all the Members of the Commonwealth 
will in- future desire to stand. It is plain, therefore’, 
that the whole problem of Dominion belligerency must 
now be considered on the basis of the Covenant and 
of the obligations with regard to the making of war 
which under the Covenant the Dominions have accepted 
in their own separate name and right. 

There are three possible cases in which a declaration 
of war by the Crown might be made, in respect of each 
of which the effect of the Covenant must be considered. 

The first is the case of warlike action taken in support 
of the Covenant in pursuance of the obligations of 
Article 16 against a Covenant-breaking Member of the 
League. In such a case all the Members of the Comiiioii- 
wealth would plainly be equally bound by their, own 
individual obligations to take whatever coercive action 
against the aggressor might be required under the terms 
of Article 16, and no problem of inter-imperial relation- 
ship therefore arises.^- 

The second case is when, Article 15 of the Covenant 

having broken down, the Members of the League regain 
* 

^ Of. S cm til African Mots to the the Kellogg Treaty of 1928, vide 
United Sta.tes C4overnment regarding pp. 110-17, supra. 

Y 
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‘ tlie rigiit to take sucli action as they shall consider 
necessary for the maiateiiance of right and justice/ ^ 
If in such a case Great Britain as a party to a dispute 
declared war against the other party, then again the 
situation of the Dominions would be quite clear. 
The existing rules of International Law would apply, 
and they could only remain neutral if two conditions 
were fulfilled : first, if they declared their independence — 
that is to say, if they seceded from the British Empire ; 
second, if Great Britain's enemies agreed to recognise 
their independence and to regard them as neutral. 
Short of this, they would necessarily be involved as 
belligerents by the action of Great Britain. 

The third case is more difficult. It would arise if 
(xieat Britain v/ere to violate its imdertakmgs under 
the Covenant and to make war as an aggressor in 
breach of the Covenant. If this were to happen,” the 
position of the Dominions would plainly be most diffi- 
cult. They vrould have in law two indisputable duties 
which would be in conflict with each other. Under the 
existing rules of British constitutional law they would 
clearly be the enemies of the enemies of the King. 
Under the Covenant they would equally clearly be 
obliged, by the separate obligations and duties with 
regard to the foreign Members of the League wffiich 
they have individually accepted, to assist in coercing 
Great Britain. They would owe this duty to the foreign 
Members of the League as a complement to the right, 
which in common with all other Members of the League 
they have, to claim help from these foreign Members if 
they themselves are aggressively attacked. This duty, 
moreover, would in no way be affected even if it were 
universally agreed that 'the Covenant does not apply 


^ Article 15, para. 7. It sliouid force this case will no longer be 
be noted that when the Kellogg Pact legally possible, 
of 1928 becomes of universal binding 
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to the relations of the Members of the Commonwealtii 
inter se.- , < 

This may s^ppear to be an estrerne statement and 
one TY’hicli to many people is little short of fantastic. 
Nevertheless, no valid argument has up to the present 
time been brought against it. The following argument 
was put forward by Mr. Eowell in the debates on 
the Treaty of Versailles in the Canadian Parliament 
in 1919 : 

(1) ■' That the Council would recommend the Dominions 
to take such action against Great Britain was an “ un- 
thinkable proposition.” ’ 

(2) ‘ If, however, the Council did give this advice, say 
to Canada, she w'ould at once become entitled und^ 
Article 4 “to sit as a Member ” on the Council ; and 
since the Council cannot act except the unanimous 
consent of its Members, Canada could not be compelled 
to take any such action unless she agreed to it.’ ® 

Unfortunately, this argument is quite unconvincing ; 
and indeed if any Dominion were so to act knowing 
that Great Britain had in fact made itself an aggressor, 
it would piainly be disloyal to its international 
obligations. 

Thus it seems clear that if Great Britain were, in 
breach of the Covenant, to make aggressive war, the 
Dominions wmuld find themselves bound by two con- 
flicting duties, between which they would be obliged 
to choose. Fortunately, the situation conceived is« one 
which no Englishman is walling to agree is Ifirely to 
arise. Indeed, it remains true that the Covenant, so 
far from creating new problems in this or in other ways 

^ Discussing tlie possibility of this it is not possible to assert that it is 
case under the unratified Geneva incs>nceivable undei' the terms even 
Protocol, Keith sa,ys that it is ‘ neces- of the Govenant. ’ G. L. , May 1925, 
sary to eliminate the possibility of p. 108. Gi. also Smith and Oorbett, 
coercion of orli> riart of the Empire op. ciL, pp. 113 et seqq., for a differ- 
by the other British Members of the ent argument. 

League. Such a situation,' he adds, ^ Diinoai'^ Hall, BrUiGti. Common- 
' may be extremely unlikely to arise ; wealth of Nations^ p. 344. 
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for tte Britisli Gornmonwealtii, hi on the contraTy likely 
to pi’ovide a solution loii many of the most difficult 
problems that axe likely to arise. This is true above 
all with regard to the problems tha.t might arise as the 
result of declarations of war. 

Professor Zinimern has described the League of 
Nations as a deus ex macMna for the British Common- 
wealth. His phrase is in no way an exaggeration, and 
the effectiveness of the League in solving the most 
difficult problems of iater-Gommonwealth relations is 
only likely to be increased by the Kellogg Pact fox the 
Eenunciation of War made at Paris in 1928. For the 
chief danger to the unity of the Commonwealth seems to 
in the possibility of a sudden international crisis, 
where the British Government might be. compelled to 
take decisions with a rapidity that would make effective 
‘ consultation " with the Dominion Governments ex- 
tremely difficult. But this danger is evidently reduced 
by the existence of the new rules and institutions of the 
League and of the Kellogg Pact. As Sir Kobert Borden 
has said, in discussing the difficulty of inter-Common- 
wealth consultation " at a time of crisis : 

■' Having regard to the new spirit of international coii- 
snltation and co-operation which had been established in 
the League of Nations, he thought it extremely probable 
that if any future crisis shotiid arise the League could 
ensure such consultation as, if it had been possible in 1914, 
w'Ould have prevented the w'orld war.’ ^ 

A further quotation on the same point may perhaps 
also be made from a speech by the Prime Minister of 
Australia : 

‘ Hitherto/ said Mr. Bruce in 1927, ‘ there has always 
been the fear that we in Australia may be dragged into 
some of the difficulties and troubles of Europe. In the 

^ j'di.LIrA.y July 1927» p. 21 1, 
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past the foreign relations of tke Empire presented a 
very difficult problem. But in the provision fot the 
settlement of international disputes we see the greatest 
acMevement of the League of Nations. There is now 
a basis for a policy which should be acceptable to the 
Dominions/ ^ 


The above discussion is far from covering all the 
obscure or difficult questions which may arise in years 
to come in connection with the international position 
which the Dominions have acquired. ‘ It is manifest/' 
says Sir Eobert Borden, ‘ that the Commonwealth has 
not by any means solved all its problems. Any om, 
would be utterly rash who would venture to predict the 
method by which the voice and influence of the Domin- 
ions will at all times receive such adequate consideration 
that the unity of the Commonwealth in external relations 
will not be impaired.’ - 

What developments of ’’ method ’ the future will 
produce no one can foresee. A distinguished constitu- 
tional historian has suggested that it is ‘ merely a ques- 
tion of time before every function of the Crovni is put 
into a separate Commission for each Dominion of the 
Empire.’ ® Without accepting this conclusion, it is 
necessary to admit that the course of events in recent 
times, and eveii of events since the adoption of the 
Balfour Eeport of 1926, indicates that further develop- 
ments in the international rights and duties of the 
Dominions are certain to occur. These developments 
will not occur as the result of sudden or revolutionary 
changes, but step bj?' step, as practice gradually evolved, 

® 

^ Speech in the Australian House ^ Professor A. F. Pollard in ‘ The 
of Bepresentatives, March 3, 1927, Dominions and Foreign Affairs,’ 
cited bv Hall, Kail and Lowell, 1 927, Proceedings of the B. 1. 1. A,, May 24, 
p. 685/ ^ 1921, p. 5. 

Loc. cit., p. 207. # 
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and tlie questions wiiicli tiiey will bring up for .solution 
cannc)t be foreseen. As Keitb lias said of tlie applica- 
tioii of the Covenant to inter-Commonwealtli relations, 
' the truth is , . . that the matter could not be thought 
out ill advance/ and in consequence it " presents a 
problem which time and usage alone can solve/' ^ 

NOTE 


THE CASE OF THE ^ I AI ALOIME ^ 


In March 1929 a Canadian schooiiei^ the I 'm Alone, 
engaged in smuggling liquor into the United States, was 
chased and sunk on the high seas by a cutter belonging to 
44 ^ United States coastguard service, and the captain and 
crew were taken as prisoners to United States territory. 
The I ’m Alone was registered as a Canadian vessel and 
commanded, by a Canadian ' national/ Captain Eaiidell of 
Nova Scotia. As the action of the United States cutter 
appeared to be a violation of International Law, a protest 
was made by the Canadian Government and negotiations 
for compensation w^ere begun. The case excited great 
interest in Great Britain, and involved questions of Inter- 
national Law^ — ^limits of territorial waters, right of ^ hot 
pursuit,’ etc. — in which the British Government had an 
obvious interest. Nevertheless, action w^as taken, and 
negotiations conducted, by the Canadian Government alone. 
They acted through their own Minister in Washington, ^ho, 
it w^as reported in the Press, ' consulted ’ the British Am- 
bassador throughout. This is evidently a notable precedent 
of diplomatic action through a Dominion Legation in a 
Dominion internationai dispute of first-rate political im- 
portance, in which Dominion ^ national ’ interests v/ere 
involved. 


^ Eesjjonsihle Gov^rmnent; 1928 ed., ii. p. 886, 
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GONCLUSIOIsrS 

The Legal- Personality oe the Dominions and of 
THE British Empire 

The purpose of this chapter is to discuss, in the light of 
the facts above set forth, 'three questions of fundamental 
importance, and to suggest certain conclusions with 
regard to them. The three questions are these : — 

1. Have the Dominions now become separate persons 
of International Law, or have they not ? 

2. If they have, does their personality differ from 
that of those other persons of International Law which 
are usually described as ‘ independent Sovereign States ? 

3. If the Dominions have become separate persons of 
International Law, has the British Empire as a whole 
ceased to be such a person ? 

And if not, w^hat kind of a person must it be said 
to be ? 


Have the Dominions now^ become Persons of Inter- 
national Law, or have they not ? 

In the year 1926, before the meeting of the Imperial 
Conference which drafted the Balfour Report, a very 
eminent authority. Sir W. Harrison Moore, wrote a 
remarkable paper in which he discussed these ques- 
tions.^ In the introductory paragraphs of that paper 
he asked the question whethej the then practice of the 
British Governments could be ‘ -wmiked out eonsistentty 

9 

^ Yide Jottmal of Gom^arative LegislattGn and International Feb, 

1926, pp, 21 et seqq. 
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with any legal unity of the British CommoiiY/ealth of 
Nations in iiiternationai relations; w nether froin^ a 
system in which the British Empire was a single entity 
in international relations, but for most practical _pur- 
poses a number of separate entities in consthiitional. 
relations, we axe not proceeding to one in whkh such 
unity a„s remains is to be found in the coiistitiitionai 
sphere, while international relations are gb/en over to 
severaliiess.' ^ 

Later in his paper Sir W. Harrison Moore ansv^ers 
this question in the following way : 

‘ Some light may perhaps be obtained from a com- 
parison of^the pre-war position of the colonies and 
dominions with that of the Dominions to-day. In the 
writer’s opinion, the general disposition to deny inter- 
national personality to the British colonies and Dominions 
was not unconnected with the very common tendency of 
publicists and Jurists to concentrate attention on States 
as “ Powers,” and to neglect the co-operative relations 
of political eommumties, and the extensive organisation 
of the Society of Nations for co-operative puiposes. It 
appears hard to deny the personality of colonies or 
Dominions when His Majesty acceded to or denounced 
on their behalf conventions with foreign Governments, 
and when Australia or Canada became actual Members 
of international organisations [Sir W. Harrison Moore 
means the pre-war international administrative UmoilSjT— 
actino- separately from the British Government, under- 
taMng obligations and incurring liabilities. ... We 
may say that [in the pre-war ^ period] recognition ot 
the" Dominions in foreign relations was for particular 
purposes and interests, ana was not a geneial ana un- 
recognition for all purposes of state life ; that 
these particular purpose^ and interests were economic and 
social rather than political, that they belonged to the 
amenities rather than to the fundamental relations of 


^ Loc. cii\ 3 p. 24> 
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international society ; that in the maiii they were of the 
class of matters connnpniy recognised as within the 
internai and domestie jurisdiction of the State eieejjt 
so far as agreement brought them wdthin the range of 
International Law. In particular, the}- did not embrace 
matters which involvecl the whole political existence of 
the coriiiiiunity in its relation to other communities. The 
Dominions vvere international persons in that they were 
entities in vela-tioii with other States, and ¥/ere so recog- 
oiiised both by Great Britain and foreign States. They 
"were abnormal persons in that the range of their relations 
with other States was particular and restricted, and not 
general and unlimited. If any matter arising out of 
these particular relations became one of contest or dispute 
with a foreign State, it passed into the sphere of high 
politics and became one between the foreign 6overnm«^;nt 
and the British GoYernnient, in a real and not merely a 
formal sense ; the limits of the particular personality of 
the Dominion were passed, and it merged in the undiyided 
unity of the British States. . . . [Here Sir* W. Harrison 
Moore passes on to discuss the post-war situation of 
the Dominions.] If the treaty be between a Dominion 
and a foreign Power which is a Member of the League 
of Nations, there are some other factors to be taken 
into account. The Dominions have been admitted 
formally as Members of an organised Society of States 
which aims at including all States accepting its objects 
and obligations ; the scope of the League of Nations 
extends to every possible subject of international relation 
or dispute, so that it is concerned with the 'first and last 
V things of state life. Members of a society -which •’deals 
with the issues of peace and war, the Dominions have 
entered upon relations w^hicli differ not in degree 

but in kind from those which arise from the Membership 
of international administrative unions! ^ 

•Ik 

The present writer, as he lias already indicated in 
previous aliapters, finds himself in complete agreement 

Loc, ciL, pp. 34-6. 
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witli tills statement. And iie understands it to mean 
that^tlie Dominions are now, for all the most iiTiportant 
purposes of the life of tlie Society of States, separate 
persons of International Law. This conclusion, indeed, 
seems to him obvious and beyond dispute. Canada can 
conclude treaties with foreign States, the effect of which 
is limited to Canada alone ; she can establish diplomatic 
relations, pursue her own policy as a separate Member 
of the League of Nations, exercise all the other rights 
and fulfil all the other duties of International Law 
described above : how, then, can it be doubted that 
Canada is a person of International Law ? 

There is, however, one complicating doubt that must 
be resolved. It may be argued that neither a Dominion 
Great Britain itself can be a ' person of Inter- 
national Law,’ for in respect of both of fhem it is the 
King who is the legal person, it is the King as Head 
of the State who contracts with foreign Powers, who 
despatches and receives diplomatic missions, who exer- 
cises the undiminished functions of the royal prerogative 
. in respect of all relations with foreign States. Since 
“■'this is true, it may be argued, it cannot be theoretically 
nor even practically accurate to say that the Dominions 
are separate persons of International Law, for there is 
and can be only one such person in the British Empire, 
the King himself. He may exercise his sovereign wiU 
through different Governments in different Dominions 
of his single realm ; he may send to international 
conferences different representatives to speak for him 
on behalf of these different Governments ; these repre- 
sentatives speak with different voices, and may 
pursue each a separate policy of his own, according to 
instructions which his Government gives him. It wall 
none the less remain true that the King is the only 
person of International Law, though he is aAperson of 
complex character^ a person (if it be desired so to 
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express it) with, a single head but with six separate 
bodies. And in this situation, the argument will be 
concluded, no change is possible so long as there is no 
change in the nature of the Kingship, so long as the 
doctrine of ' the unity and indivisibility of the Crown ’ ^ 
remains supreme in constitutional law. 

There is much in this theory that at first sight is 
attractive. But the present writer believes that in 
reality it rests upon a fiction, and that it is impossible 
to reconcile it with the facts of practice. For, if it be 
accepted, w'hat is the explanation of the fact that some 
treaties with foreign Powers are made not in the name 
of the King but in the name of the Dominions, and 
that these treaties are universally recognised as valid 
contracts in International Law ? What is the expkSa- 
tion of the "fact that the Dominion delegates to the 
Assembly of the League of Nations bring with them 
credentials signed not by the King but by their own 
Government authorities at home, and that these creden- 
tials are accepted as sufficient for the vitally important 
purposes of the League 1 What is the explanation of 
the fact that Great Britain and Canada both send 
delegates to sit as members of the Council of the League, 
delegates who, although no doubt they are often in 
‘ consultation/ nevertheless act in all respects and on 
all occasions under wholly separate authority and wholly 
independently of each other 1 

The truth is that the use of the words ‘ person and 
‘ Kmg ' is liable to lead to confusion of thought. It 
sounds straightforward to say that the King, as Head 
of the British Empire, is a person of International Law. 
But it leads to confusion if it makes us think that the 
King as an individucd is a pei;son of International Law, 
fox he is not. A ‘ person ’ of International Law is not 
an individual, or a corporation ; a legal person, as 

^ Cf. supra, pp. 21 S et 
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defined in Pollock’s phrase cited above, " is such, because 
rights and duties are ascribed to him. The person is 
the legal svhjeci or substance of tvliich rights and duties 
'lire attributes/ ^ Personality, that is to say, is the legal 
capacity for rights and duties. In this sense, how is it 
possible to deny that Canada has separate personality 
in International Law ? And when we say ‘ Canada/ 
what do we mean ? We mean the separate aiitononioiis 
cornniiinity of Canada, whose separate autonomous 
Government is its active agent in its relations with 
foreign States. Of that Government, the King, in virtue 
of his office, is the Head ; that is to say, he is a part, 
and an essential part, of that Government. But tha.t 
is not to say that he is the Government of Canada ; he 
ce?feiniy is not the Government of Canada, whether it 
be for the purposes of International Law or for any 
other purpose of any kind. He is not capable of 
relations with a foreign Power in respect of Canada 
without the co-operation of his Canadian Ministers, any 
more than his Canadian Ministers are capable of such 
relations without authority from him. Together they 
are capable of such relations ; and they are capable of 
them without any help, co-operation, or authority from 
his Ministers in any other jDart of the British Empire. 

The point is, perhaps, well illustrated by the termin- 
ology of the ■ C ’ Mandates conferred upon some of the 
Dominions. Commenting on this terminology^ in the 
New __Zealand Mandate for Samoa, Sir W. Harrison 
Moore has written as follows : 

‘ The terms of the “ C ” Mandates a-re in fact chaotic. 
Pirst, the instrument recites that the mandate is conferred 
on His Britannic Majesty, to be exercised on Ms behalf 
by the Government of New Zealand in the case of Samoa ; 
then, ill the next paragraph it is declared that His 
Britannic Majesty, for and on behalf of the Gcfvernment 

^ Ftiie pfu i21-2j (My italics, ) 
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oi 13 e¥/ /jeaiiand, has agreed to accept the mandate ; so 
that each of the parties designated is in relation tp the 
other principal and agent. The article defining the terri- 
tory speaks of the mandate as being conferred upon His 
Britamnic Majesty for and on behalf of the GoYernnient 
of New Zealamd, and it is that Goyemment which is called 
the Mandatory.’ ^ 

The language undoubtedly is confused, and perhaps 
results from a genuine confusion of thought on the part 
of its authors ; but does it- not in reality state the 
substantial truth of the matter, w-hich is that the inter- 
national person on whom the mandate was being con- 
ferred was New Zealand, of whose Government His 
Britaiinio Majesty was an essential part ? It is plainly 
in his capacity as part of that Government thahf^he 
King is mentioned. The simplest and the most straight- 
forward way of expressing this undoubted fact is to 
reject the difficult and unconvincing metaphysical con- 
ception of a single person with a multiplicity of similar 
members, and to say boldly that ‘Canada,’ ‘New 
Zealand,’ and the rest are separate persons of Inter- 
national Law'. 

So far the matter appears to the present writer to 
present no difficulty. There is, however, one other 
point that requires elucidation. The King is a part of 
the autonomous Government of Canada, and is indeed 
its Head. But in what capacity is he its Head ? He 
is the King in Canada ; but is he the King of Canada ? 
Has he, that is to say, a separate capacity as Head of 
the Canadian Government ? When he makes a treaty 
on behalf of Great Britain and the five Dominions, 
he makes six separate contracts with foreign States ; ^ 
but does he do so in a separate capacity for each 
Dominion '? 

For the ’lierms of the Preamhle here commenting, vide p. 106, 
of the New Zealand Mandate, on supra. 
which vSir W. Harrison Moore is “ Vidp^p 190, supra. 



S50 THE BRITISH DOMINIONS IN INTERNATIONAL LAW 

The answer would appear to be in the negative. Mo 
one^has ever disputed the principle in British consti- 
tutional law of the unity and indivisibility of the 
Crown.’ ^ The King is not King of Great Britain, King 
of Canada, etc. ; on the contmiy, he is precisely what 
his title, deimed in a British statute of 1927, declares 
him to be : ‘ George V. ... of Great Britain, Ireland, 
and the British Dominions beyond the seas, King. . . 
He has not six crowns, he has only one ; it is in virtue 
of one crown, one office, one succession, that he' is King 
in Canada as well as in Great Britain. It would appear 
to follow that it is in this one and unified capacity that 
he acts when he co-operates with his Canadian Ministers 
ill making a treaty on. behalf of Canada. 

T'have said that it would appear to _ follov/ ’ that 
this is so. But the answer is not absolutely certain. 
The problem has arisen very often in British courts in 
questions falling within the domain of British consti- 
tutional law. Of such cases Sir W. Harrison Moore has, 
■written ; 

‘ Personality of Autonomous Cmnmmiities. — The choice 
of apt 'words for adapting the unity of the Crown to the 
existence of distinct autonomous communities of which 
the King is the constitutional head and bears the juristic 
persona, is a difficult}^ ■which belongs to our undetermined 
attitude as to the personality of these communities. In 
constitutional la'WL our lawyers seem uncertain 'W’-hether 
they should speak of the Grown representing the com- 
munit}’, or of the community representing the Ci'O'wn {as 
where it is claimed that a State or the Commonw'ealth 
in a federal system is entitled to xirerogatives of the 
Crown) ; whether there is one juristic personality or several, 
how far the Crown in one “ right ” can legally be separated 
from the Crown in another “ right ” either for purposes of 
jurisdiction or for purposes of substantive right ; Australian 
and Canadian reports are full of instances.’ xCnTl he adds : 

Vide p. 213, supra. 
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' In international relations, tlie same difficulty appears, 
and for the same rea.sons3 ~ . 

In view of tiiese doubts in tlie minds of tlie British. 
•'■constitiitioni-iJ lawyers, it may be possible to hold that 
the King, when he co-operates with his Canadian 
Ministers in making a treaty in respect of Canada, does 
so, not perhaps in a sefcirate, but at least in a sfecial 
or several capacitjn At least one Dominion statesman 
has actually used this very phrase. ‘ Nothing on the 
face of any international instrument,’ said Mr. Fitzgerald 
in discussing the Balfour Report in December 1926, 

‘ will leave room for any other interpretation of their 
[i.e. the Members of the British Commonwealth] special 
relationship than that they are tinder the sanie-Kh^ 
acting iwa several capacity.’ ^ " 

Sir W. Harrison Moore himself, in discussing the pc'iL'.,t 
now under debate, appears to reject the possibility of 
legally separating the Crown in one ' right ’ from the 
Crown in another ‘right,’ for he comes to the following 
conclusion : 

‘ While the King agrees to a treaty in respect of 
Canada ... he appears to act not in any limited 
capacity as King of Canada, but in a capacity according 
with his title.’ ® 

And he says that his full title is used 

‘ not merely for the identification of a person, but as 
signifying that Canada, though having rights and duties 
of her own, holds these within the wider political com- 
munity, i.e. the British Empire, to which she belongs, 
and therefore holds them separately only so far as is 
consistent with membership of that State.’ * 

What does this conclusion mean in practice '? To 
demonstrate his view of its results, Sir W. Harrison 

^ ./;oc. ctU, 29-30. (My italics. ) 1927, p. 689. (My italics.) 

^ Speech in Bail Eireann, Deo. ® Loc. cit.^ p. 33. 

16j 1926, cited by Lowell and Hall, ^ Ibid: 
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Moore takes again this example of a treaty -made by 
the ’'-King in respect of Canada alone, and points out 
that if the treaty requires legislation, that legislation 
can only be effected by the Canadian Parliament ; if 
the treaty confers privileges on the citisens of the con- 
tracting parties, only Canadian ‘ nationals/ and not all 
British subjects, will enjoj^ those privileges. So far all 
is clear. 

H.e goes on to say that the fact of the King acting 
in a general capacity 

‘ does not mean that the nature and extent of the obliga- 
tions of the treaty are to be measured and limited by 
the powers whieh the constitutional hrw of the Empire 
confers upon the Government {including the Legislature) 
of Canada. It is rather that the King in his fullest 
capacity {i.e. the British Empire) is bound to the com- 
plete fulfilment of the ti’eaty, irrespective of any consti- 
tutional limitations on Canada, just as he would be 
bound internationally by any treaty which, as a matter 
of constitutional law, required some alteration of the law- 
in order that its terms should be carried out. In this 
sense every treaty appears to do something more than 
impose obligations uiion one part of the Empire alone.’ 

This conclusion is in some respects a little hard to 
reconcile with, the plain language of the Treaty Resolu- 
tion of 1923.^ But even if it be accepted, does it in 
any way invalidate the contention that the Dominions 
are_ persons of International Law ? Not in Sir W. 
Harrison Moore’s opinion, as is shown by his final 
opinion quoted on page 345 above. Moreover, lest that 
opinion should still leave any doubts in the mind of 
the reader, Sir W. Harrison Moore has another passage 
in -which he points out j:hat when the Smuggling Treaty 
■was made by the King “in respect of ’ Canada, Canada 

^ § 1. 2{a) i-eads: Bilateral Treaties representative of tli^ Government o.t 
im^josing obligaiioiis on one imrt of the. that part/ Cf. p. 172, siepra, 
Brngjire only shoiiM be ^gnecl by a 
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w?»s coiiceived of as ‘ more tlian tiie identification of 
an area of operation ' ; it was conceived of ‘ as a political 
cominmiit}?- with an organised Government, and (in tlie 
light of the resolutions of the Imperial Conference of 
1923) there is the implication that that political com- 
niiinity is an entity, a whole, oaj)abIe of holding rights 
and ovfing duties towards a foreign Power."’ ^ In other 
words, Canada was ‘ conceived of ’ as a person of 
Internationa] Lav/. 

The grounds for this conclusicn were greatly 
strengthened by the Balfour Report of 1926, drawn uir 
nearly a year after the writing of this paper by Six W. 
Harrison Moore, which has been quoted at such length. 
They are further strengthened by the authority of Sir 
Cecil Hurst, who, writing in 1927, spoke without hesita- 
tion of ‘ the distinct international personality of the 
Dominions.’ ® 

With this eminent support, therefore, we need be dis- 
mayed neither by the metaphysical conception of a 
single international person operating through sis different 
sets of members, nor by the difficulty of the ‘ capacity ’ 
of the King when he makes an inteniationai contract 
‘ in respect of a Dominion.’ Setting such theoretical 
obscurities on one side, we may boldly claim that the 
essential legal fact of the situation is that within the 
scope of the wide international rights and duties which 
they are now entitled to exercise the Dominions have 
become separate persons of International Law.’ ® 


^ Loc. cit.^ pp. 30-L 
” Op. cit., p. 92. 

® Cf. McNair, OppenlieiiMs Inter- 
natio'iial Laic, 5th ed., 1928, p. 198: 
' There can be no question that 
Australia, Canada, the Irish Free 
State, Newfoundland, New Zealand, 
and South Africa h£ive acquired a 
position in IntirnaAional Law and 
in the Society of States.’ 


Cf. also Smith and Corbett, op. cit.^ 
p. 56 : ^ In so far as the constitu- 
tion allows Canada to assume separate 
obligations [it sliould be noted tliaii 
Smith and Corbett do not consider 
her power of treaty-making to be 
complete], and foreign States enter 
int5 agreements with her imposing 
such obligations, she is acting as a 
distinct eiititjq a person of Inter- 
national Law* ’ 
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Does the Personality op the Dominions in Inter- 

%ATIONAL LaIY DIPPER PROM THAT OF THOSE OTHER 

Persons op International Law 'which ap.e 

USUALLY described AS ‘ INDEPENDENT SOVEREIGN 

States ' ? 

The Dominions are persons of International Law. 
What kind of persons are they 1 Having the rights 
and duties which have been described, are they full 
international persons, similar in ail respects to ‘ inde- 
pendent sovereign States/ or are they something less, 
units siii generis in the Socie'ty of States '? 

It is possible to make a f vima facie case for the view 
that the Dominions differ very little, if at all, from 
inihjpendent sovereign States. A generation ago a great 
British authority on International Law gave the follow- 
ing definition of a sovereign State : ‘ The marks of an 
independent State are, that the community constituting 
it is permanently established for a political end, that it 
possesses a defined territory, and that it is independent 
of external control.’ ^ This definition was adopted with 
approval by the greatest of all British authorities, 
Westlake.^ Is there any respect in which it could not 
be applied to-day to the Dominions ? The Dominions 
are permanently established for a political end, they 
have defined territories, and there are probably few 
Dominion statesmen alive to-day who would admit 
that they are subject to effective external control of 
any kind. 

Moreover, language has been used by various authori- 
ties in recent years which %¥Oiild support that view. 
Faiichille, though his 'words are not quite clear, appears 
definitely to adopt it._ He quotes speeches by Lloyd 
George and General Snuats, made while they w’ere both 
in office as Prime Ministers, in which they qptegorically 

* Hall, Stli ed.,j 3 . 17. 


p, 44. 
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deciaxed that the Dominions are now ' equal States/ ^ 
Duncan Hall likewise speaks without hesitation of the 
.Dominions as having achieved ‘ Statehood/ and as having 
the qualities of ‘ sovereign States/ ^ The titles given 
to the Dominions on their creation are cited as further 
e vidence of their growth to ‘ Statehood : Canada in 
1867 stjded ‘ Dominion/ Australia in 1900 styled 
‘ Commonwealth/ South Africa in 1909 styled ' Union/ 
and Ireland in 1922 styled the ' Irish Free State/ 

Moraover, certain Doniinion Prime Ministers now in 
o,frice have used language ivhich, to say the least, may 
be held to support that view. In making his first speech 
to the Assemblj^ of the League of Nations in 1923, 
President Cosgrtive declared that the Irish Free State 
had been admitted ‘ to join a solemn Covenant tp<.zer- 
cise the 'powers of her sovereign status in promoting the 
peace, security, and happiness . . . of the human race. ’ ® 
Again, before the Imperial Conference of 1926 General 
Hertzog demanded the ' international recognition ’ of 
the ‘ independent national status ’ of South Africa.^ 
When the Conference was over he declared that the 
Eeport had satisfied his demand, and asserted that the 
Union had ‘ on proper authority been openly acknow- 
ledged as an independeyit free State.’ ^ Mr. Fitzgerald 
on December 15, 1926, declared in the Bail that ‘ the 
Eing acts solely upon the advice of the Government of 
each individual State in the affairs of that State.’ ® In 
the inter se clause of the Statute on Maritime Ports dis- 
cussed in the last chapter, it is provided, specifically 
ill order to cover the case of Great Britain and the 
Dominions, that the Statute should not apply to the 
relations of ' territories forming part of or placed under 

^ Traiti cle tome i. , Vtde'g. 134, supra. 

part-ie, pp. 220- L ' ® ^ Oafje Times^ Deo. 21 , 1926, 

^ BHUsliP^oywniomrea^^^ cited by Lowell and Hall, 1927, 
pm 349-50. m P- 

Proceedings of the Fourth Assem- ® _ Cited by Lowell and Hall, i927> 

bljj Septv 192-3. P- ^^8- 
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the protection of the same sovereign State, whether or 
not these territories are individually contracting States.’ ^ 
And very many other citations of a similar kind could 
be made. 

Yet, in spite of this evidence, it is impossible to 
admit that the Dominions are persons of International 
Law of identically the same kind as those which are 
called fully ‘ independent sovereign States.’ While the 
existing legal and constitutional bonds described in 
Chapter VI. above continue to subsist, they will 
have both a juridical and an organic connection with 
the British Empire, and in consequence their mutual 
relations inter se will differ profoundly from, those of 
the other persons of the international Society of States. 
Theji^are, indeed, persons of International Law, with 
nearty all, if not all, the rights of other " full persons ’ 
of that law ; they are, perhaps, ' part sovereign States ’ 
if the antiquated phraseology of the nineteenth-century 
lawyers must still be used ; but they are not wholly 
‘ independent sovereign States ’ like France or Belgium. 

But the truth is that the nineteenth-century phrase- 
ology of International Law no longer fits the facts. The 
‘independent sovereign States’ of that epoch have no 
longer the untrammelled sovereign independence that 
they used to have. Brierley has pointed out this fact 
in the following important passage : 

‘ State sovereignty is primarily not a legal but a pliilo- 
sopMcal conception. . . . Lawj^ers have been prone to 
treat it as an arid dogma, in spite of the fact that their 
science jirofesses to be positive. . . . Yet,’ he goes on, 
‘‘■'sovereignty” or “independence” is not am entity 
existing apart from the facts of State life ; and the words 
can only have a meaning for International Law in so far 
as they are merely compendious designations of certain, 
qualities of modem Statehood. But we nepd hardly 

s Vide J.C.L., May 1825, p. 108. 
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look -at the facts of State life to see that either word 
contains and must adwaj^-s Jiave coritained a daiigeroiis 
stigyestio falsi. 

' The notion at the root of '' sovereignty is superiority, 
which inaj^ be an appropriate notioii when the internal 
life of the State is under analysis, but to which it is 
dihicult to give a meaning when are examining the 
relations of State to State ; and “ in dependence/' as 
Westlake ‘pointed out, ''is a negative w'ord and therefore 
one that does not admit of degrees/' and it would if used 
literally imply the impossibility of International Law^ 
altogether. It is clear, therefore, that the v/ords must 
alwaj'S have been used by international lav/yers in some 
secondary derivative sense. But it is even mere im- 
portant to recognise that, as the bonds of international 
society have become closer, the words have chang^f^i, and 
are continually ciiaiiging, their content.’ ^ 

What is or shoiiid be the change in the content 
of these v/ords ' sovereignt}/ ' and ' independence ' 'I 
Brierley further on suggests the aiisv/er. 

' The fundamental fact,' he says, ' which seems to lie 
at the root of the divorce between law and policy in 
international relations is that the law remains formally 
based on an individualistic theoi}^ of the relations of 
Stahes which the States themselves have to a ver}^ large 
extent discarded. ... A system of law^ that encourages 
the inaximiini assertion of wall be tolerable at 

certain times, as in the nineteenth century ; but w^e are 
more and more finding it intolerable in the twentieth. . . . 
Yet v/e contiirae to proclaim it as the mrciiallengeable 
basis of International Law, though, it is rapidly passing 
awa}? also from the structure of international society.’ ® 

In other \Tords, ‘ sovereign independenGe ’ is being 
replaced by ‘ nmtnal interdependence ’ as the real basis 
of International Law. That means that the actual 
rights arfi duties of ‘sovereign independent States’ as 

1 Tile B. Y.I.L., 1924, p. 12. = Loc. cit., p. 16, 
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persons of International Law axe being, as Biiexiey says, 
profoT^ncIly and contiriuonsly charigecl. Most of tlieni 
are no longer free, for example, to go to war wtenever 
they desire to do so, without consulting the other 
Members of the Society of States ; in tha/t respect and 
in many others they have limited their inclependeiice 
by the new rales of Internatioiial Law which they have 
made. Their legal condition, the nature of their hsover- 
eignty,’ if the word must still be used, has been pro- 
foundly changed. They have ceased in many ways to 
be ' independent " before the law, arid have become in 
law, a,s they axe in the facts of their social and political 
existence, interdependent one upon the other. 

Similarly, the legal condition of the Dcminions has 
prof^mdly changed. They have emerged as* inter- 
national persons with ever-widerdng rights. They have 
not, perhaps, an independent right to go to war ; vfhiie 
sovereign States have been restricting their untram- 
melled legal ‘ independence ' in respect of war, the 
Dominions have not acquired such independence for 
themselves. But their relations with foreign persons of 
the international Society of States have become con- 
tinually and increasingly like the relations which those 
foreign persons maintain between themselves, until soon 
the difference, if it exists, will be ver}^ small. They are 
capable to-day of practically every international relation- 
ship of which ■' sovereign States ' are capable, and their 
action in those relationships is governed as between 
themselves and foreign States by the same rules of 
International Law. 

This, indeed, is perhaps all we need to know about 
the legal ’’condition ’ of the Dominions in International 
Law. If we have a precise conception of the inter- 
national relations which in fact they maintain, if we have 
a complete and accurate idea of the legal fights and 
duties in International Law which they have assumed. 
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we may- confidently neglect tlie battle about such, words 
as statehood, sovereignty, and independence^ 

Is THE British Eivipire a Person of International 
Law, anb if so, what kind of a Person ? 

Before any answer to this question can be attempted, 
a preliminary question must be dealt with : 'What is 
the British ‘ Empire ? Is it the same as the British 
Comniqnwealth of ilations to which so many references 
have been made, or is it different ? And, if it is different, 
in what respects is it different ? 

In an early chapter ^ of this book a speech by General 

Hertzog was quoted in which the British Conimoiiwealth 

of Nations was defined as ‘ the name for Great Britain 
• . . . . . . 
and the Dominions in their free associations under the 

Crown/ In the same speech General Hertzog defined 

the British Empire as the term under lyhicli ’’ stand 

grouped the DoiXiinions under Great Britain as well as 

India, Rhodesia, and other nations under the Crown 

which stand outside the circle of the Commonwealth 

of Nations/ 

The present writer agrees with this distinction. In 
his viev/ the British Commonwealth of Nations is not 
the same thing as the British Empire. It is something 
narrower. It is restricted to the truly self-governing 
units of the Empire which are represented in the 
Imperial Conference.® The name British Common- 
wealth of Nations is not a politicians’ phrase ; Cn the 
contrary, it corresponds to a vitally important consti- 
tutional fact. The Commonwealth has a real existence, 
and the official use of its name in. constitutional cloeu- 

^ Of. Plielan, The Sovereignty of ® “ Vide p. iO, note supra, 
the Irish Free State, pp. 43 et seqq. * ® The author agrees with General 
His argument is that the 'souer- Hertzog in thinking that India, 
eignty’ of ^he Don.iiriion3 is com- although represented at the Imperial 
plete, but his eonelusions do not Conference, is not yet a true Member 
greatly differ from the above. of the British Commonwealth. 
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meats like the Irish ‘ Treaty ' and the Balfour Report 
is therefore fully justified J,n every way. 

Buj: if it is true that the name of the British Comnion- 
weaith of Nations has a real meaning in British coiisti- 
tutional law and practice, it is also true that it has no 
meaning in International Lav/. No entity is known by 
that description to foreign States. The Commonwealth 
as such has no relations with foreign Governments, it 
fulfils no functions of international concern. The only 
unit through which the Members of the Commonwealth 
have ever had joint relations with foreign Powders is the 
British Empire. The name of the British Empire Itas a 
meaning in International Law. It is a real unit for inter- 
national purposes. It is capable of fulfilling functions of 
iiitei«^.ational concern. llnd the British Empire includes 
every part of the single and united realm over which 
the King holds swmy, whether it be Great Britain, 
the self-governing Dominions, or the Crown Colonies 
and other colonial possessions which are governed from 
Downing Street in his name. 

Eox what specific purposes can it be said that the 
British Empire, so defined, is a person of International 
Law ? The answer is not simple or straightforward. 

It has sometimes been said that the ‘ British Empire ’ 
is a Member of the League of Nations. If that were 
true, it would confer upon it personality of wide scope 
and great importance in International Laiv. But is 
it true ? 

The assertion has been made on the strength of the 
titles used to describe the parties to the Treaties of 
Peace of 1919, and to describe the original Members of 
the League of Nations in the Annex to the Covenant of 
the League. It will be remembered that at the Peace 
Conference of 1919, when the international status of the 
Dominions was for the first time receiving recognition, the 
British authors of the Treaties of Peace thought fit to sign 
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tlie Peace Treaties in tlie name of the ‘ British Empire ’ 
as well as in the name of the self-governing Dominions. 
This had the strictly legal efiect, in Sir Sobert Borden's 
phrase, of conferring upon the Dominions the doubtful 
benefit of ‘ double signature ’ of the Treaties of Peace. 
The same nomenclature was adopted in the Annex to 
the Covenant of the League of Nations in which the 
names of the original Members of the League are set 
out, although the Dominions were to be separate 
Members of the League ; and it has been repeated in a 
considerable number of other treaties and general con- 
ventions made under the auspices of the League, although 
the Dominions were separate contracting parties. This 
practice evidently complicates the conception of the 
' British Empire,' and indeed does so to the pe-int of 
confusing inextricably the meaning of the phrase. This 
is expressly admitted in a passage of the Balfour Report 
which has already been quoted,- but which may usefully 
be reproduced once more. 

‘ In the case of treaties negotiated under the auspices 
of the League of Nations, adherence to the wording of the 
Annex of the Covenant for the purpose of describing 
the contracting party has led to the use in the preamble 
of the term “ British Empire,” with an enumeration of 
the Dominions and India if parties to the Convention, 
but without any mention of Great Britain and Northern 
Ireland and the Colonies and Protectorates. These are 
only included bj:' virtue of their being covered by the 
term “ British Empire.” This practice, while suggesting 
that the Dominions and India are not on a footing of 
equality with Great Britain as participants in the treaties 
ill question, tends to obscurity and misunderstanding and 
is generally unsatisfactory.’ 

This ‘unsatisfactory' practice has led to particular 
confusioii in regard to the point now under discussion, 

^ Of. p. 170, 8iqyra. 


Vide p. 7S, supra. 
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namely, tlie Membersliip in tlie League of blatioiis of 
tlie Members of tlie Britisli Common wealtb. Tlie AnneN 
to tbe' Covenant lists tlie Britisli Members tliiis : 

British Empire. 

Canacla. 

Australia. 

New Zealand. 

South Africa. 

India. 

It has been maintained that the phrase here used, ‘the 
British Empire,’ is intended to describe the British 
Empire as a whole, in the meaning of the phrase as 
defined above ; and that therefore the British Empire 
as a whole must be a Member of the League. It is not 
denieskthat the Dominions are also separate Members ; 
so that if this argument is accepted, it involves the 
inevitable conclusion that the Dominions have a double 
Membership of the League — one Membership in their 
owm separate name and right, and another Membership 
as constituent portions of the British Empire. It also 
involves the conclusion that the delegate of the ‘ British 
Empire ’ ivould hare the right to speak in the Assembb/ 
and the Council on behalf not only of the Government 
of Great Britain, but also on behalf of all the Govern- 
ments in the King’s realm, including the Governments 
of the Dominions. 

One author, Poliak, appears to accept this conclusion 
in arguing that, because the British Empire as a whole 
is a Member of the League, most of the. ‘ nationals ’ of 
the Dominions would be ineligible to be judges of the 
Permanent Court of International Justice if there were 
already a British judge of the ‘ nationality ’ of the 
British Empire.^ But in fact any such Goncliisioii is 
impossible to accept. LetAis examine the argument by 
which it can be defended. 

^ Tide p. 103? note 4, mpra,^ 
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It is based exclusively on the legal title used in the 
Annex to the Covenant to d^cribe one of the Members 
of the British Commonwealth— that Member which in 
this booh has been called, loosely but for convenience 
sake, ‘ Great Britain/ The cor-reet title that should 
have been used, if strict exactitude were desired, to 
d^cribe this Member of the Commonwealth and of 
the League . is that given in the neiv treaty f ormuia 
drawn up by the Balfour Committee in 1926, namely : 

‘ Great* Britain and Northern Ireland and all parts 
of the British Empire vihich are not separate Members 
of the League of Nations/ ^ Because a 'wrong title 
was used in the Treaties of 1919, can it be admitted 
that a legal consequence of such vital importance 
as double Dominion Membership of the Leagur must 
inevitably follow ? Can it be admitted that the British 
delegate has the right to speak in the League for 
all the G-overnments of the Empire, when in fact 
the Dominion delegates have specifically and publicly 
denied that he can have any such right '? ^ Certainly 
..-not. In such a case a mere title cannot prevail against 
the facts of practice. And there is no single fact of 
practice that supports either British predominance or 
the hypothesis of double Membership. On the contrary, 
all the practice, quite apart from ‘the reason of the 
thing/ shows that double Membership is an abs'drdity 
that has never been contemplated either by the 
Dominions or by the foreign Members of the League. 
Indeed, it may be confidently said that the foreign 
Members would never have admitted such a conception 
for a moment. 

Moreover, the Goveimments of the Commonwealth 
have at length found it necessary to clear away the con- 
fusion which the u-se of the phrase ‘ the British Empire ' 
invoivecfc The new title quoted above : ‘ Great Britain 

^ fide p, 401, infra. ^ Cf. pp- 85-6, supra. 
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and Ncrtlierii Ireland and ail parts of tlie British Empire 
which are not separate Members of the League/ is a 
title intended henceforward not only to describe one of 
the signatories of a treaty to which the Doriiinioiis are 
also parties, but also to describe one of the MeiU-bers 
of the League. It is definitely intended to remoYe any 
possible doubt that there may be as to double Member- 
ship, and to clear away whateuer confusion may still 
exist. That this is so is proved by statements made by 
two of the highest authorities that exist. These authori- 
ties are Sir Cecil Hurst and Sir Austen CliambeiiaiiL 
In his work which has been so frequently quoted above, 
Sir Cecil Hurst, in discussing the titles used in the Annex 
to the Covenant, has written as follows : 

' The names of the States come in alphabetical order. 
When 7you reach the words '' British Empire/' you will 
see immediately after them, but set back a little so as to 
show that they constitute part of the British group, the 
na-mes Canada, Australia, South Africa, New Zealand, 
and India. 

■ ' Satisfactory though the form is in one respect, in that 

it recognises the distinct international personalit}^ of the 
Dominions, it is imsatisfactory in anotlier respect, in that 
it entirely omits Great Britain, and Great Eritain is not 
a wholly negligible part of the Empire. Great Britain 
onlj^ finds herself within the League as an iinmentioiied 
element of the British Empire. 

' How this came about it is a little difficult now to tell. 
It pVobabfy origiiiatecl in the fact that the plenipotentiaries 
rej)resentiiig Great Britain at the Peace Conference were 
fiiriiislied with full powers from the King which contained 
no words of territorial limitation and enabled them to 
act on his behalf generally. ' Their signature to the Peace 
Treaty was not limited in its operation to Great Britain. 
Technically it applied to all the King's Doniinions. 

' Whatever the purpose of this arrangemoit in the 
Annex to the Covenant, it has not worked well in practice. 
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If the object was to lay stress on the unity of the Empire 
as a politioai entity, the effect has been the opposite, 
because in the ordinaiy v/ork*of the League it has tended 
to render the w^ords '' British Empire ” synoiwmous with 
Great Britain auid to creaffe the impression that the 
Dominions wexe soniethiiig outside the Empire. . . . 

' Until the terms of the Covenant are aiiiended and 
pxcoiint is taken of the existence of Great Britain, it is 
bound to happen that for some purposes the words 
“ British Empire ” are taken as meaning Great Britain — 
for instance, the share of the ex|)enses of the League 
which falls to the lot of the Empire must be paid by 
Great Britain. The Dominions, who pay their owui share, 
could not be expected to contribute also a share of the 
other.’ ^ 

It appears .to the present writer that Sir Cecil Hlirst's 

intention in these passages is clear : it is to explain 

that the ‘ British Empire ’ is not a Member of the 

League : that the Member uitended by that title is 

really ‘ Great Britain/ by which Sir Cecil Hurst means 
in fact all those parts of the Empire which are not 
autonomous nations and not therefore separate Members 
of the League, u' 

The point was made even more clearly and with even 
greater authority by the British Secretarj^ of State for 
Foreign Affairs, Sir Austen Chamberlain, when he invited 
the Council of the League to suggest to international 
conferences summoned under the auspices of the League 
that they should adopt for any conventions they iphght 
make the new form of treaty proposed in the Balfour 
Eeport of 1926. On that occasion he made, i'titer alia, 
the following declaration : 

‘ The Covenant of the League of Nations has omitted 
to take note of the fact that* there is an entity Great 
Britain as -well as the Dorninions. The seat which I 

- Great Srftam and the Dominions, Harris Foundation Lectures, 1927, 
pp. 92-4. 
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occupy Jaere and in the Assembly is attributed by the. 
Covenant to the British Empire, but the Dominions sit 
in the Assembly in tlieir own namesC Great Britain 
a.ppears nowhere, and the existing form of treat}’ concluded 
under the auspices of the League, therefore, causes us 
some iiioouTenience.’ ^ 

The discussion of this point, therefore, may be cosdh" 
dently concluded with the assertion that the ‘ British 
Empire ’ is not a Member of the League, and that for 
such purpose, s of International Law as are inlierentlj^ 
and essentially connected with Membership of the 
League the British Empire is not therefore an effective 
person of International Lawn 

What must be said of the other general purposes of 
Interiiational Lavr outside the scope of the Cpvenant 
of the League '? To go into detail -would involve the 
repetition of much of the argument of earlier chapters. 
One principle may perhaps be suggested, though the 
writer does not put it forward with great confidence. 
Within the scope of the Covenant and for its p-urposes, 
the British Empire is not a person of International Law, 
and without the consent of the foreign Members of the 
League and an amendment of the Covenant it cannot 
become so ; outside the scope of the Covenant, it may 
be such a person when the Members of the Common- 
wealth agree in desiring that it shall. It is, of course, 
perfectly possible that it may be such a person for some 
purposes, while it is not so for other purposes. Discuss- 
ing this very point, Sir W. Harrison Moore has writte'n : 

" A political unit -wMoli cond’acts its international 
relations through various channels is not indeed unkno^?n ; 
there was a right of separate diplomatic repre.sentation in 
some of the states of the German Empire, and the states 
comprising the old Gerfnanic confederation were repre- 
sented in foreign relations both separately and through 

^ Statement made on Maroli 9j 1927^ cited by Toynbee, o^x ciL, pp, 10940. 



OOEGLUSIOK'S 


•367 

file confederation. But an Empire wliicli repudiates logic, 
and, in tlie language of tlie Conference of 1926, “ defies 
classification and bears no resemblance to aiiT otiier 
political organisation,” undoiibteclh' presents tlie objection 
that it tlirusts its constitutional arrangements into inter- 
national relations.' ^ 

^Only time and practice will determine wdiat are to be 
tbe ' constitutional arrangements ' -wliicli are tliiis to 
be thrust into ' international relations/ Only time 
and pmcticcj that is to saay wull deteriiiiiie for wmat 
purposes of International Laav the British Empire as a 
whole wdll be an effective person in that Lawn There is 
little practice as yet which indicates that these purposes 
wdll be wide or numerous. On the contrary, present 
indications are^ as Sir W, Harrison Moore has said, that ' 
international relations wdll for the most part ' be given 
over to severaliiess/ It may conceivably happen that 
in some matters of treaty-making the British Empire 
may act as a unit. How this may happen is illustrated 
in the followdng passage written by Dafoe : 

^ Locarno is the perfect illustration of the fact that the 
action of the Foreign Office of C4reat Britain cannot wait 
upon and be dependent upon approval five overseas 
Governments ; under those conditions the Foreign Office 
could not serve the interests specially committed to its 
charge — those of Great Britain and its dependencies. It 
therefore goes ahead and attends to its affairs ; and the 
Dominions are perfectly wdlling that it should. But these 
policies and acts me not the acts and policies mf the 
British Empire ; they are the policies and acts of Great 
Britain, one of the constituent parts of the Empire. But 
vdiere the Foreign Office proposes to deal with matters 
ill which one or all of the Dominions are affected, those 
Dominions being advised come in ; and the result 
will be an Empire policy oi; instriiineiit, as, for instance, 

^ Great ifrUcmi and the Dominions^ Harris foundation Lectures, 19270 
pp. 347-S. 
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the 12-mile tres.ty negotiated with the United States 
on behalf of the whole Empire by the British Foreign 
Ofncb ill 1924/ " 

It may be added, however, that the precedents of the 
Coolidge Conference and the Kellogg Pact, and above 
all, perhaps, the new fact of the Balfour Keport itself, 
make it appear extremely unlikely that this will in 
often occur. 

It is, indeed, difficult to do more than say that in all 
probability the British Empire will act as ar single 
' person ’ in those matters which Duncan Hall describes 
as ‘ group questions ' — that is to sajy certainly in matters 
involving the declaration of peace and war, doubtfully 
in other matters connected with these fundamental 
facts. -So much is confidently asserted by Sir W. 
Harrison Moore : 

‘ At least it may be assumed that the British Emjpire 
is for purposes of peace auid war a single State, and not 
a confederacy or alliance whose Members are bound by 
agreement to come to each other’s assistance.’ ^ 

It may therefore be concluded, not very satisfactorily, 
that the British Empire is still not only a political unit 
in the world of States, but also for certain purposes 
also a single unified person of International Law. What 
these purposes may include will depend upon the will 
of the Governments of the Members of the British 
Commonwealth, and only time and practice can decide 
what their scope will be. 


If, then, the British Empire even for strictly limited 
and doubtful purposes is definitely a person of Inter- 
national Law, what kind of a person must it be said 
to be ? How must it be classified and described ? 

■ ^ Oreat Britain and ikt Dominions, Harris Foundation Lectures, i'J27, 
pp. 214-15. ' J.a.L., Fab. 1926, p. 3-1 
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Some writers have asserted that its unit v’ is novs' no more 
than a mere shadow ; that the relation between the Domin- 
ions and Great Britain is no more than that of pefsonal 
union : that in the person of the King is to be found the 
,only real legni link betiveeii them ; and that they are in 
Iiiternational Law" as separate as were England and Han- 
w^-er in the days 'when George i. ruled over both, andw'agecl 
M-aa* for Hanover wdiile for England he ivas neutral G 
' This would amount to saying that the British Empire 
as such had no personality at all in International Law. 
But in fact any such view is certainly vv-rong. A personal 
union can be ended by the death of the monarch, by 
differences in the law of royal succession in the different 
countries so united, or by the ending of a Eoyal house. 
In no such could the union between the Me^nbers 
of the British Commonwealth be ended. 

Other w'liters, recognising that the British Empire is 
more than a personal union, have declared that it is 
%vhat inteniationai lavfvers call a ' Confederation of 
States " or a ‘ Staatenbund.' Fauehille has tentatively 
expressed this vievv , and has supported it with a lengthy 
argument about the nature of a Staatenbund.® Lewds 
arrives more or less at the same conclusion, and says 
that the Empire now shows a tendency to develop in 
the direction of a . . . Staatenbund.' ^ He borrmvs for 
his purpose the definition of a Staatenbimd given by 
'VI'Tieaton many years ago. 

‘ The several states,’ says Wheaton, ‘ are connected 
together by a compact which does not essentially differ 
from an ordinary treaty of alliance. Consecjinently the 
internal sovereignty of each member of the union remains 


^ Tins view is expressed by Zim- 
mern [The Third British Enqnre^ p. 
4:9). 

2 Cl. West-lake, Peace^ p. 41. 
The personal union between Great 
Britain and I^nover lasted from 
1714 to 1837, and was ended b 5 ^ the 


operation of the Salic Law prevent- 
ing the succession of Queen Victoria 
to tke Hanoverian throne. 

^ Vide TraifJ de tome i. 

pw. 241 et seqq, 

B. YJ.L., 1922-S, p. 39. 
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unimpaired ; the resolutions of the federal body ])eing 
enforced, not as laws directly binding on the private 
indi-yidiial subjects, but ‘ through the agenej?- of each 
separa-te Government adopting them and giving them 
the force of law v/ithout its own jurisdietion. Hence it 
follows that each confederated individual state and the 
federal body for the affairs of common interest may 
become, each in its appropriate sphere, the object" "ot 
distinct diplomatic relations with other nadioris.’ ^ 

This definition makes of a Staateiibund a good deal 
closer an association than does that of Faiichille. For 
him a Staateiibund is ' une association plus politique 
que juridic[ue cl'etats independants qui iie reconnaissent 
pas une autorite commune, a la fois superieure et 
supreme ' ; it is a ' compose d'etats beaucoiip plus 
qu’uif®etat composed But even Wheaton’s definition 
is too loose really to fit the facts of the British Common- 
wealth. For the essential fact about that Common- 
wealth is that the relation between the Members of the 
confederation is much more than that of an alliance ; 
it is in its essence a constitwlioml relation. The Members 
remain parts of a single constitutional system. The 
truth, indeed, probably is, as Lord Balfour’s Committee 
remarked in 1926, that the Empire ‘ defies classification, 
and bears no resemblance to any other political organisa- 
tion which noiv exists or has ever yet been tried.’ 

But again this fact need not trouble us. We know 
the facts about the nature of the Dominions as separate 
international persons, and about the Empire as a single 
ivhole. There is nothing new in International Law, as Sir 
Wh Harrison Moore has said, and as, indeed, 'Wheaton’s 
nineteenth-century definition serves to shoiv us, in the 
existence side by side of separate constitutional units and 
a federal whole, each of which is in its appropriate sphere 
the object of distinct diplomatic relations rvith other 

^ Wheaton’s International Laio, 1878 ed., p. 57? 

2 Cmd. 2768 {1926), p. 11. 
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nations.-' ^ 'I’iiis is, indeed, but one result of tne fcxct tbat 
‘ sovereignty ' is infinitely divisible. Thus tlie Dominions 
and. Great Britain, being separate persons in Interna'tional 
Law, are bound togetber by many legal bonds in BritisL 
constitutional law, and may also act togetber as a 
group or unit in some of tbeir international relations. 
3o long as they continue to do so, and so long as they 
maintain tbeir present constitutional relation, eacb of 
tbem. must forgo, under constitutional conventions aijout 
‘ consultation,' " group cpaestions,' and tbe rest, a part 
of its liberty of action. Therein, as Lewis says, ‘ they 
differ in international status from a normal unitary and 
independent state.’ ^ 

Thus tbe Dominions and Great Britain are separate 
persons -of International Law, but persons wbo aee in a 
‘ special relationship ’ with eacb other, a relationship 
not known by other international persons, a relationship 
which is nothing less than a true legal ‘ partnership ’ 
for common ends. This partnership, founded on consti- 
tutional law, vivified by the daily action of the partners 
in their intercourse with foreign States, makes of them 
when they act together as a group, as they sometimes do, 


^ Cf. also Oppenlieim, Inieniational 
Law, 4th ed., 1928, i. p. 200: ^ In 
tlie editor's [i.e. McNair’s] opinion it 
is sui gen&7'is and defies classification. 
It is not a Federal State because there 
is no organ which, in fact as opposed 
to legal theory, has power both over 
the member-States and their citizens. 
It is not a Confederation because 
there is no treat}’ vdiicli unites the 
member-States and no organ which 
in fact has povrer over them. It is 
not a Fueai Union because there is 
no treaty which unites the member- 
States and because each of the 
Dominions can enter into separate 
treaties, and “full po%Yers ” to sign 
them are issued upon the advice of 
the Dominion Cabinet. It is not a 
Per.sonal Union because it is the 
essence of tha#relationahip that two 
or more distinct Crowms should be 


accidentail}' (and often temporarily) 
united in the same holder, and may 
even (as in the case of Great Britain 
and Hanover) be governed by 
ditYerent laovs of descent, whereas 
“the Crown in the British .Empire is 
one and undivided. ” ’ 

Of. also Oppenheirn, International 
Law, i. pp. 138-9 ; ‘ Whci^ever a 
Federal State comes into existence 
%Yliich leaves the member-States for 
some parts International Persons, 
the recognition granted to it by 
foreign States must include their 
readiness to recognise for the future, 
on the one hand, the body of the 
member-States, and, on the other, 
tl?ci Federal State, as one composite 
International Person regarding all 
important matters. ’ 

2 JB.TJ.L., 1922-3, p. 40. 
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a single entity in tlie Society of States, a,n entity still 
called, for want of a better name, tbe Britisli Empire. 

Some critics see in tbe tendency towards ' severai- 
ness ’ in the practice of the Governments of the British 
Commonwealth in their international affairs something 
to be regretted, distrusted, or even combated, ,To 
them the vvhole development of the international status 
of the Dominions is a mistake. Such critics would do 
well to remember that a British Secretary of State for 
the Colonies, Lord Ripon, maintained in a famous 
circular to the Dominions in 1895 that a Dominion 
right to negotiate commercial treaties through their 
own agents and without the co-operation of British 
diplon3-ats would dissolve the Empire and could never 
be allowed. No one believes that the development of 
the international status of the Dominions is 3 mt com- 
plete.^ But one thing is certain. Whatever expansion 
that status may yet receive, whatever development in 
the efiective international action of the Dominions may 
yet occur, it will not imperii the political solidarity of 
the British Commonwealth, provided only that, in the 
spirit of the Balfour Report of 1926, it be freely and 
generously accepted by the Mother-country. For the 
history of the British Empire in the last hundred years 
has proved one thing beyond all doubt or question ; that 
it is not by legal or constitutional restrictions, but only 
by voluntary co-operation in unrestricted freedom, that 
a community of self-governing nations can work together 
in unity and peace. As the legal and constitutional 
bonds between them have seemed to weaken or dimmish, 
so the real strength of the whole political structure has 
in fact increased ; and who can doubt that as it has been 
in the past, so it wall be still in years to come ? 

^ Cf. Bt. Hon, W. Mackenzie King, ‘Whether we like or not, our 
ill the Owiiadian National for April coixritry cannot eioape’ rapid gro'wth 
1929 (cited in TimeSj April 16, 1929) : in her international relations. " 



APPENDIX I 


THE COVEHANT OF THE LEAGUE OF NATIONS, 
WITH AMENDMENTS IN FORCE ON MARCH SR 1928 


[the preamble] 

The High CoETEACTma Parties, 

In order to promote international co-operation and to acliieve 
international peace and security 

by the acceptance of obligations not to resort to war, 

by the prescription of open, just, and honourable relations 
between nations, 

by the firm establishment of the understandings of Inter- 
national Law a.s the actual rule of conduct among Govern- 
ments, and 

by the maintenance of justice and a scrupulous respect for all 
treaty obligations in the dealings of organised |)eoples with 
one another, 

Agree to this Covenant of the League of Nations. 


Article i [membership] • 

The original Members of the League of Nations shall be those 
of the Signatories which are named in the Annex to this Cove- 
nant, and also such of those other states named in the Annex as 
shall accede without reservation to this Covenant. Such acces- 
sion shall be effected by a decla.ration dexoosited ‘with the Secre- 
tariat w/ithin two months of the coming into force of the Cove- 
nant. Notice thereof shall be sent to all other Members of the 
League, 

xTny fuUy self-governing State, Dominion, or Colony iiof named 
in the xTnnex may become a member of the League, if its admis- 
sion is agreed to by two-thirds of the Assembly, provided, that 
it shall give effective guarantees of its sincere intention to 
observe its international obligations, and shall accept such regu- 
lations as may be prescribed by the League in regard to its 
military, naval, and air forces and ^armaments. 

Any Member of the League m*ay, after two years' notice of 
its intention so to do, withdraw from the League, provided that 
all its inteAiational obligations and all its obligations under tliis*^ 
Covenant shall have been fulfilled at the time of its withdrawal. 
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AbTIOLE 2 [EXEOUTn^E MACHINEEY] 

Tlie action of the League under tills Covenant sliall be e'lfected 
tbroiigii tlie instrumentality of an Assembly and of a Council, 
witii a permanent Secretariat. 

Aeticls 3 [assembly] 

Tlie Assembly sliali consist of representatives of the Members 
of the League. 

The Assembl}^ sliall meet at stated intervals and from, t-ime to 
time as occasion may require at the Seat of the League or at 
such other place as may be decided upon. 

The Assembly may deal at its meetings vdtli any matter 
within the sphere of action of the League or ahecting the peace 
of the world. 

At meetings of the Assembly each Member of the League 
shall have one vote, and have not more than three Repre- 
sentatives. 

Aeticlb 4 [council] 

The Soiincil shall consist of Representatives of tlie Principal 
Allied and Associated Powers,^ together with Representatives of 
four other Members of the League. These four Members of the 
League shall be selected by the Assembly from time to time in 
its discretion. Until the appointment of the Representatives 
of the four Members of the League first selected by the Assembly, 
Representatives of Belgium, Brazil, Spain, and Greece shall be 
members of the Council. 

¥7ith the approval of the majority of the Assembly, the 
Council may name additional Members of the League, whose 
Representatives shall always be Mem,bers of the Council ; the 
Council with like approved may increase the number of Members 
of the League to be selected by the rkssembl}^ for representation 
on the Council.^ 

The Assembly shall fix by a trvo-thirds majority the rules 
dealing with the election of the non-permanent Members of the 
Council, and particiilarl37 such regulations as relate to their term 
of office and the conditions of re-eligibility. 

The-r- Council shall meet from tiin.e to time as occasion 
requhe, and at least once a year, at the Seat of the League, or at 
such other place as may be decided upon. 

^ The Principal Allied and Associated Powers are the foliowiog : The 
United States of America, the British Empire, France, Italy, and Japan (see 
Preamble of the Treaty of Peace with Germany). 

^ In virtue of this paragraph of the Covenant, Germany Vvlis nominated 
as a permanent Member of the Ccv-ipeil on 8th Sej)tenil>er 1926. 

^ The number of Members of the Council selected by tlie Assembly was 
increased to six instead of four by virtue of a resolution adopted at the 
^ Third ordinary meeting of the Assembly on 25th September 1922, B}" a 

resolution taken by the A.ssemhly on 8th September 1926, the number of 
Members of the Council selected by the Assembly w^as increasSed to nine. 
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The Coiincil may deal at its meetings with any matter within the 
sphere of action of the League or affecting the peace of the world. 

imy Member of the Le-^giie ifot represented on the £oniicil 
shall be invited to send a Kepresentative to sit as a member at 
ail}/' meeting of the Council during the consideration of matters 
specialty affecting the interests of that Member of the League. 

At meetings of the Council, each Member of the League repre- 
sented on the Council shall have one vote, and may have not 
mere than one Representative. 

Artiolb 5 [voting and prgcedurb] 

Except where otherwise ex|)ressty provided in this Covenant 
or by the terms of the present Trea.ty, decisions at any meeting 
of the Assembly/ or of the Council shall require the agreement of 
edl the Members of the League represented at the meeting. 

Ail matters of procedure at meetings of the Assembij^ or of the 
Coiiiicii, including the appointment of Committees to investigate 
particular matters, shall be regulated by the Assembly or by 
the Council, and may be decided by a majority of the Members 
of the League represented at the meeting. 

The first meeting of the Assembty and the first meeting of the 
Council shall be summoned by the President of the United States 
of America. 

Article 6 [seoretarlit] 

The permanent Secretariat shall be established at the Seat of 
the League. The Secretaimt shall comprise a Secret ary- General 
emcl such secretaries and staff as may be required. 

The first Secretar}^- General shall be the person named in the 
Annex ; thereafter the Secretar}- General shall be appointed by 
the Council until the approval of the majority of the Assembly. 

The secretaries and staff of the Secretariat shall be appointed 
by the Secretary-General with the approval of the Council 

" The Secretary-General shall act in that capacity at all meetings 
of the Assembly and of the Council 

The expenses of tlie League shall be borne by the Members of 
the League in the proportion decided by the Assembly. ^ 


Article 7 [seat, qualifications foe officials, immunities] 

The Seat of the League is established at Geneva. 

The Council may at any timo decide that the Seat of the 
League shall be established elsewhere. 

All positions under or in connectMn rvith the League, including 
the Secretariat, shall be open equally to men and v/omeii. 

Representatives of the Members of the League and officials 
of the Lea%iie when engaged on the business of the League shalV 
enjoy diplomatic privileges and immunities. 
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The buildingB and other property occupied the League or 
its officials or Representatives attending its meetings sliall be 
inviolable. * 

Article 8 [eebbctior oe armaments] 

The Members of the League recognise that the roaintenanee 
of peace requires the reduction of national arma^iiieihrs to the 
lowest point consistent with iiationaJ safety cind tlie enforeemf-rit 
by common action of international obligations. • "" 

The Council, taldng account of the geographical situation and 
circumstances of each State, shall formulate plans for such reduc- 
tion for the consideration and action of the severed Governments. 

Such plans shall be subject to reconskleration and revision at 
least eveiA?' ten years. 

After these plans shall have been adopted by the several 
blovernments, the limits of armaments therein fixed shall not be 
exceeded without the coricuiTence of the Council. 

The Members of the League agree that the inaniifactiire by 
priv£ite enterprise of munitions and implements of war is open 
to gravt; objections. The Council shall advise how 'the evil 
efiects attendant upon such manufacture can be prevented, due 
regetrd being had to the necessities of those Members of the 
League which are not able to manufaetiire the munitions and 
implements of v/ar necessar^^ for their safety. 

The Members of the League undertake to interchange full 
and frank information as to the scale of their armaments, their 
military, nairal, and air prograommes, and the condition of such 
of their industries as are adaptable to wmiilie purposes. 


Abticlb 9 [permanent military commission] 

A permanent Commission shall be constituted to advise the 
Council on the execution of the provisions of Articles 1 and 8 
and on military, naval, and air questions generally. 

Article 10 [ctabantees ac4ainst aggression] 

The Members of the League undertake to resqsect and preserve 
as against external aggression the territorial integrit^^ and exist- 
ing political independence of all Members of the League. In 
case of anj' such aggression or in case of any threat or danger of 
such aggression, the Council shall advise upon the means by 
which this obligation shall be fulfilled. 


.Article II [action in caIse of war or danger op war] 

Any w^ar or threat of war, whether immediately affecting arn/ 
■-of the Members of the League or not, is hereby cieelaivd a inattnr 
of concern to the whole League, and the League shall take any 
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action tliat may be deemed wise eaid effectual to safeguard the 
peace of nations. In case any sucli emergeiico’ should arise the 
Secretary-General shall on the request of any Member of the 
League forthwith sumiiion a meeting the Couiicil. * 

It is also declared to be the friendly right of each Mem’h/er of 
the League to bring to the attention of the Assemhiy or of the 
Council any circumstance whatever affecting iiiteiiiatioiiai rela- 
tions which threatens to disturb international peace or the good 
understanding between nations upon irhich peace depends. 

Article 12 [DispuTE5i to be submitted to aebiteattok 

on lEQUIBY] 

The Members of the Lee^gue agree that if there should arise 
between them any dispute likeh/ to lead to a rupturej they will 
submit the matter either to arbitration or judicial seillemrnl 
or to inquiry by the Coiiiicih and they agree in no case to resort 
to war until three months' after the aw'ard by the arbitrators 
or the judicial decision or the report hy the Council. 

In any case under this Article the award of the arbitrators 
or the jitdickd decision shall be made within a reasonaole time^ 
and the report of the Council shall he made within six months 
after the submission of the dispute. 

Abticle 13 [aebiteatioit oe disputes] 

The Members of the League agree that, whenever any dispute 
shall arise betv'een them which they recognise to be suitable for 
submission to arbitration or judicial seitlernent, and which cannot 
be satisfactorily settled by diplomacy, they will submit the whole 
subject-matter to arbitration or judicial settlement. 

Disputes as to the interpretation of a treaty, as to any question 
of international law, as to the existence of any fact whicii, if 
established, would constitute a breach of any international 
obligation, or as to the extent and nature of the reparation to 
be made for aiw such breach, are declared to be among those 
which are generally suitable for submission to arbitration or 
judicial settlement. 

For the consideration of any such dispute, the court to ’mhich the 
case is rejeired shall be the Permanent Court of hiiernaitonal 
Justice, established in accordance with Article 14, or any tribunal 
agreed, on by the parties to the dispjute or stipndaled in any coiwention 
existing between them. 

The Members of the League agree that they wdll carry out in 
full good faith any^ awmrd or decision that may be rendered, and 
tliat they wdll not resort to against any Member of the 
League that complies therewith. In the event of any failure to 
carry oiitfsuch an aw'arcl or decision, the Council shall propose 
what steps should be taken to give effect thereto. 
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AeTICLB 14 [PEEMANSET COUET OF lETSENATIO'NAL JUSTICE] 

The Coiiiieil shall formulate and submit to tlie Members of the 
League" for adoption plans for the establishment of a Permanent 
Court of liiternatioiial Justice. The Court shall be competent 
to hear and determine any disiiute of an internatioiial eliaracter 
which the parties thereto submit to it. The Court may also 
give an advisoi^r opinion upon aiw dispute or question referred 
to it by the Counci] or by the Assembly. 

xAeTIOLE 15 [.'DISPUTES EOT SUBMITTED TO ARJ3ITKATI01n] 

If there should arise between Members of th.e League aiu; 
dispute likely to lead to a rupture, which is not submitted to 
arbitration or judicial settlement in accordance with Article 13, 
the Members of the League agree that they will submit the 
matter to the Councii. Any party to the dispute may eliect 
such submission by giving notice of the existence of the dispute 
to the Secretary- General, who will make all necessary arrange- 
ments for a full investigation and consideration thereof. 

For this purpose the parties to the dispute wilLconimuiiicate 
to the Secretary- General, as promptty as possible, statements 
of their case, with all the relevant facts and and the 

Council may forthwith direct the publication thereof. 

The Council shall endeavour to effect a settlement of the dis- 
pute, and if such eSorts are successful, a statement shall be made 
public giving such facts and explanations regarding the dis^aute 
and the terms of settlement thereof as the Council may deem 
appropriate. 

If the dispute is not thus settled, the Council either unani- 
mously or by a meqorit}?- vote shall make and puhlisli a report 
containing a statement of the facts of the dispute and the recom- 
mendations which are deemed Just and proper in regard thereto. 

Any Member of the League represented on the Council may 
make public a statement of the facts of the dispute and of its 
conclusions regarding the same, ' 

If a report by the Council is unanimously agreed to by the 
members thereof other than the representatives of one or more of 
the parties to the dispute, the Members of the League agree 
thed they will not go to war with any part}? to the dispute which 
complies with the recommendations of the report. 

If the Council fails to reach a report which is unanimously 
agreed to by the members thereof, other than the representa- 
tives of one or more of the parties to the dispute, the Members 
of the League reserve to theniselves the right to take such aciion 
as they shall consider necessary for the m,ainteBance of right and 
justice. 

^ If the dispute between the parties is claimed by oite of them, 
and is found by the Council, to arise out of a matter which by 
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International Law is solely wdtliin tlie domestic jurisdiction of 
that party, the Council shall so report, and shall make no recom- 
mendation as to its settlement. * 

The Coiincil may in any case und^r this Ai’ticJe reefer the 
dispute to the Assembly. The dispute shall be so referred at 
the request of either party to the dispute, provided that such 
request be made vvithiii fourteen da37s after the submission of 
the dispute to the CoiinciL 

lu any case referred to the Assembljq all the provisions of 
this Article and of Amticle 12 relating to the action and pov/ers 
of the Council shall apply to the action and povcers of the 
Assembljq provided that a report made by the Assembly, if 
concurre^d in hj the rexcresentatives of those Members of the 
League represented on the Council and of a majority of 
the other Members of the League, exclusive in each case of the 
Eepresentatives of the parties to the dispute, shall have the 
same force as a report by the Council concurred in 03' all the 
Members thereof other than the Representatives of one or more 
of the parties to the dispute. 

AeTICLE 16 [* SANCTIONS ' OF THE LEAGUE] 

^ Should aii37 member of the League resort to vrar in disregard 
of its covenants under Article 12, 13, or 15, it shall ivso -facto be 
deemed to have committed an act of wqj: against all other 
Members of the League, which hereby undertake immediate^ 
to subject it to the severance of all trade or financial relations, 
the prohibition of all intercourse betv/een their nationals and 
the nationals of the Covenant -breaking State, and the prevention 
of all financial, commercial, or personal intercourse between the 
nationals of the Covenant -breaking State and the nationals of 
any other State, whether a Member of the League or not. 

It shall be the dut}^ of the Council in such case to recommend 
to the several Governments concerned -what effective military, 
naval, or air force the Members of the League shall severally con- 
tribute to the armed forces to be used to x>rotect the covenaiits 
of the League. 

^ Article 16, as amended, reads : 

Should any Member of the League resort to war in disregard of its 
covenants under Article 12, 13, or 15, it shall ijjso facto be deemed to have 
committed an act of v/ar against all other Members of the League, which 
hereby undertake immediatelj^ to subject it to the severance of all trade 
or bnaneial relations, the prohibition of all intercourse between persons 
residing in tlieir territory and persons residing in the territory of the 
Covenant-breaking State, and the prevention of all financial, commercial, 
or personal intercourse between persoi^s residing in the territory of the 
Covenant-breaking State and persons Residing in the territory of any other 
State, whetlmr a Member of the League or not. 

It is tor tiie Coiineil to give an opinion whether or not a breach of the* 
Covenant has fcaken place. ' In deliberations on this (question in the Council, 
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Tlie Members of the League agree, further, that they will 
mutually support one another in the financial and economic 
measures which are taken under this Article, in order to mini- 
mise the loss and inGoiiYenience resulting from the above 
measures, and that they will mutually support one another in 
resisting any special nieasiires ainiecl at one of their number by 
the Go venaiit -breaking Stirte, and that they will take the necessary 
steps to afford passage through their territory to the forces of 
any of the Members of the League which are co-operating to 
protect the covenants of the League. 

Any Member of the League which has violated- any covenant 
of the League may be declared to be no longer a Member of the 
League by a vote of the Council concurred in by the Repre- 
sentatives of all the other members of the League represented 
thereon. 


Article 17 [disputes with non-members] 

In the event of a dispute between a Member of the League and 
a State which is not a Member of the League, or between States 
not Members of the League, the State or States not Members of 
the League shall be invited to accept the obligations of member- 
ship in the League for the purposes of such dispute, upon such 
conditions as the Council may deem just. If such invitation is " 
accepted, the provisions of Articles 12 to 16 inclusive shall be 
applied with such modifications as may be deemed necessary by 
the Council. 

Upon such invitation being given the Council shall immediately 
institute an inquiry into the circumstances of the dispute and 
recommend such action as may seem best and most efiectiial 
in the circumstances. 

If a State so invited shall refuse to accept the obligations of 
membership in the League for the purposes of such dispute, 
and shall resort to war against a Member of the League, the 
provisions of Article 16 shall be applicable as against the State 
taking such action. 

If both psirties to the dispute when so invited refuse to accept 
the obligations of membership in the League for the purposes of 
such dispute, the Council iubjJ take such measures and make 
such recommenda-tioiis as will prevent hostilities and will result 
in the settlement of the dispute. 

tlie votes of Members of the League alleged to have resorted to war and of 
Members against whom such action was directed shall not be counted. 

The Council will notify to all Members of the League the date which it 
recommends for the application of the economic pressure under this Article. 

Nevertheless, the Council may,_ui the case of particular Members, post- 
pone the coming into force of any of these measures for a specified pex-iod 
•where it is satisfied that such a postponement vvdll facilitate the attainment 
of the object of the measures referred to in the preceding paragraph, or 
'•"'that it is necessary in order to minimise the loss and inconvenience which 
vull be caused to such members. 
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Astille 18 [begtstbation abd publication of all 

FUTUS.S TESATIES] 

Every treat 3;^ or international eiigagement entered intQ liere- 
aiter by Sinj Member of the League sliabl be fortliv/ith registered 
Yuth the Secretariat and shad! as soon as possible be published 
by it. No such treaty or international engagement shall be 
binding until so registered. 

^ * Aeticle 19 [beyieyv of tbeaties] 

The ibssembl}' from time to tim.e advise tlie reconsidera- 
tion b}^ Members of the League of treaties v/hich have become 
inapplicpdile and the consideration of international conditions 
whose continuance might endanger the peace of the world. 

Aeticle 20 [abbogation of inconsistent obligations] 

The Members of the League severalty agree that this Cove- 
nant is accepted as abrogating all obligations or understandings 
inter se v/hich are inconsistent with the terms thereof, and 
solemnty undertake that the}^ will not hereafter enter krto an}'" 
engagements inconsistent with the terms thereof. 

In case an}" Member of the League shall, before becoming a 
Member of the League, have undertaken any obligations incon- 
sistent with the terms of this Covenant, it shall be the duty of 
such Member to take immediate steals to procure its release from 
such obligations. 

Aeticle 2i [engagements that eemain valid] 

Nothing in this Covenant shaJl be deemed to affect the validity 
of international engagements, such as treaties of arbitration or 
regional understandings like the Monroe doctrine, for securing 
the maintenance of peace. 

Aeticle 22 [mandatoeies, control of colonies and 
territories] 

To those colonies and territories which as a consequence of the 
late war have ceased to be under the sovereignty of the^ States 
which formerly governed them and 'which are inhabited b}' 
peoples not yet able to stand by themselves under the streiiiioiis 
conditions of the modern world, there should be applied the 
priiictyle that the ivell-beiiig ancl deveiopinent of such peoxAes 
form a sacred trust of civilisation and thed securities for the 
performance of this trust should be embodied in this Covenant. 

The best method of giving pra<?*tical effect to this i^nncixile is 
that the tutelage of such jjeoxiles .Afiould be entrusted to advanced 
nations wty> tyv reason of their resources, their experience, or 
their geographical position can best undertake this resiioxisibiiity, ' 
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and v/iio are wiHiiig to axcept it, and that this tutelage slioiild be 
eicercised by tliein as Mandatories on behalf of the League. 

The character of the mandate must diher according to the 
stage c4 the deYeiopment of the people, the geographical situa- 
tion of the territory, itsXcoiiomic conditions, and other similar 
circumstances. 

Certain cornmnnities formerly belonging to tlie Turkish Empire 
have reached a stage of development where their existence as 
independent nations can be provisionahy recognised subject to 
the rendering of administrative advice and assistance by a 
Mandatory until such time as they are able to stand alone. 
The wishes of these communities must be a principal considera- 
tion in the selection of the Mandatory. 

Other peoples, especially those of Gentml Africa, a.i’e' at such 
a. stage that the Mandatory must be responsible for the admini- 
stration of the territoiy iind-er conditions which will guarantee 
freedom of conscience and religion, subject only to the mainten- 
ance of public order and morals, the prohibition of abuses such 
as the slave trade, the arms traffic, and the liquor traffic, and the 
prevention of the establishment of fortifications or military and 
naval be^es and of military training of the natives for other than 
police purposes and the defence of territory, and will also secime 
equal opportunities for the trade and commerce of other Members 
of the League. 

There are territories, such as South-West Africa and certain of 
the South Pacific islands, which, owing to the sparseness of 
their population, or their small size, or their remoteness from the 
centres of civilisation, or their geographical contiguity to the 
territory of the Mandator}^, and other circumstances, can be 
best administered under the laavs of the Mandatory as integral 
portions of its territoiy, subject to the safeguards above men- 
tioned in the interests of the indigenous population . 

In every carie of mandate, the Manda.toi.\y shall render to the 
Council an a/iinual report in reference to the teiTitory committed 
to its charge. 

The degree of authority, control, or administration to be 
exercised by the Mandatory shall, if not previously agreed upon 
the Members of the League, be explicitly defined in each 
case bj^'the Council. 

A permanent Commission shall be constituted to receive and 
examine the annual reports of the Mandatories and to advise 
the Council on all matters relating to the observance of tlie 
mandates. 


Abticle 23 [social activities] 

Subject to and in a.ccordance with the provisions of inter- 
national conventions existing or hereafter to be agi;eed upon, 
The Members of the League : 
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(a-) will endeavour to secure and maintain fak and humane 
conditions of labour for men, women, and ckildren, both in 
their own countries and in all countries to v/hich thek com- 
mercial and industrial relations* extend, and for that purpose 
W'ill establish aiici maintain iiecessar}’ international 

organisations ; 

(6) undertake to secure just treatment of the native in- 
habitants of territories under their control ; 

(c) W'ill cntnist the League with the general supervision 
over the execution of agreements v/ith mgard to the ti’affic in 
v/omen and cliildi’en, and the traffic in opium and other 
dangerous drugs ; 

{(1) wdll entrust the League with the general supervision of 
the tra»d8 in arms and ammunition with the countries in vrhicli 
the control of this traffic is necessary in the common interest ; 

(e) will make provision to secure and maintain freedom of 
communications and of transit and equitable treatment for 
the commerce of all Blembers of the League. In this connec- 
tion, the special necessities of the regions devastated during 
the war of 1914-1918 shall be borne in mind ; 

(/) A’-iil endeavour to take steps in maiters of inteHiadional 
concern for the prevention and control of disease. 

AeTICLE 24 [rMTEENATIOUAL BUEEAUX] 

There shall ]>e placed under the direction of the League all 
international bureaux abeady established hj general treaties if 
the parties to such treaties consent. All such international 
bureaux and all commissions for the regulation of matters of 
international interest hereafter constituted shall be placed 
under the direction of the League. 

In all matters of international interest wliich are regulated by 
general conventions but which are not placed under the control 
of international bureaux or commissions, the Secretariat of the 
League shall, subject to the consent of the Council and if desired 
by the parties, collect and distribute all relevant information 
and shall render any other assistance wdiicli ma 3 / be necessary 
or desirable. 

The Council may include as part of the expenses of th<^ Secre- 
tariat the expenses of any bureau or commission ‘which is placed 
under the direction of the League. 


Aeticle 25 [feomotioin oe eed ceoss] 

The Members of ‘the League agree to encourage and promote 
the establishment and co-operatiop.»of duly authorised voluntary 
national Eed Cross organisations having as purposes the im- 
provement of health, the prevention of disease, and the mitiga- 
tion of Buffering throughout the w^orld. 
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Aetiole 26 [amendments] 

' Aniendraerits to tliis Covenant v/ill take effect wlien ratified 
bj/ the Members of the LeagE.e v/Iiose Representedives compose 
the Cotincil and by a majority of the Members of the League 
whose Representatives compose tlie Assembly. 

No such amendment shall bind aiij/ Member of the League 
which signifies its dissent therefrom, but in that case it shall 
cease to be a Mem.ber of the League. 


ANNEX 

I, [states qualieied to be] Original Members of the 
League of Nations 


Signatories of the Treaty of Peace 


LTnited States of America. 

Cuba. 

Nicaragua. 

Belgium. 

Ecuador. 

Panama. 

Bolivia. 

France. 

Peru. 

Brasil. 

Greece. 

Poland, 

British Empire, 

Guatemala. 

Portugal , 

Canada. 

Haiti. 

Roumanian. 

Amstralia. 

Hedjaz. ^ 

Serb-Croat-Slovene 

South Africa. 

Honduras. 

State, 

New Zealand. 


Siam, 

India. 

Japan. 

Czecho-Slovakia. 

China. 

Liberia. 

Uruguay. 

States invited to 

Accede to 

THE, Covenant 

Argentine Republic. 

Norwa^L 

Sweden. 

Chile. 

Paraguay. 

Switzerland. 

Colombia, 

Persia. 

Venezuela. 

Denmark. 

Salvador. 


Netherlands. 

Spain. 



II, First Secretary-General of the Leagee of 
Nations 

The Honourable Sir James Erie Drummond, K.C.M.G., C.B, 

^ Article 26, as aoiended, reads : 

Amendments to the present Covenant the text of wliicli shall have been 
voted by the Assembly on a three -fourths majority, in which there shall be 
incliided the votes of all the hlembers of the Council represented, at the 
meeting, will take efiect when ratified by the MemlDers of the League "whose 
Representatives composed the Council when the vote was taken and by the 
majority of 'those whose Representatives form the Assembly. 

If the required number of ratifications shall not have ]>eeii obtained vrithin 
twenty-two months after the vote of the Assembly, the pro'posed amend- 
ment shall remain without effect. - 

The Secretary -General shall inform the members of the taking effect of 
an amendment. 

Any Member of the League which has not at that time ratified the amend- 
ment is free to notify the Secretary-General -within a year of its refusal to 
accept i't, but in that case it sjiall cease to be a member of the League. 
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I. Introduction. — We were appointed at the meeting of the 
Imperial Conference on the 25th October, 1926, to investigsAs all 
the questions on the agenda affecting Inter-Imperial Belations. 
Our discussions on these questions have been long and intricate. 
We found, on. examination, that they involved consideration of 
fundainental principles affecting the relations of the Yaiious 
parts of the British Empire inter se, as well as the relations of 
each part to foreign countries. For such examination the time 
at our disposal has been all too short. Yet we hope that we 
may have laid a foiindshioii on which subsequent Conferences 
may build. 
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II, Status of Great Britain and the Dominions, — The Com- 
mittee are of opinion that nothing would be gained hj 
attempting to lay down a Constitution for the British Empire. 
Its widely scattered parts have very difierent characteristics , 
very different histories, aiid are at very different stages of evolu- 
tion ; while, considered as a v/hole, it defies classification and 
bears no real resemblance to any other political organisation 
which now exists or has ever yet been tried. 

There is, how- ever, one most important element in it which, 
from a strictly constitutional point of view- , has now, as regards 
all vital matters, reached its full development — refer to the 
group of self-governing communities composed of Great Britain 
and the Dominions. Their position and mutual relation may 
be readily defined. They are avionoinons communities ivitliin 
the British Empire, equal in status, in no way subordinate one to 
miotJier in auy aspject of their domestic or external affairs, though 
'United by a common allegiance to the Croton, mid freely associated 
as members of the British Commoynvealth of Naiiofis. 

A foreigner endeavouring to understand the true character 
of the British Empire by the aid of this formula wuuld be 
tempted to think that it v/a,s devised rather to 'make mutual 
interference impossible than to make mutual co-operation easy. 

Such a criticism, however, completely ignores the historic ^ 
situation. The rapid evolution of the Oversea Dominions 
during the last fifty years has involved many complicated adjust- 
ments of old political machiiieiy to changing conditions. The 
tendency toivards equality of status was both right and inevitable. 
Geographical and other conditions made this impossible of 
attainment by the way of federation. The only alternative was 
by the w^ay of autonomy ; and along this road it has been steadily 
sought. -^-Every self-governing member of the Empire is now'- 
the master of its destiny. In fact, if not alw'ays in form, it is 
subject to no compulsion whatever. 

But no account, hov/ever accurate, of the negative relations 
in wBich Great Britain and the Dominions stand to each other 
can do more than express a portion of the truth. The British 
Empire is not founded upon negations. It depends essential^, 
if not formally, an positive ideals. Free institutions are its life- 
blood/. Free co-operation is its instrument. Peace, security, 
and progress are among its objects. Aspects of ail these great 
themes have been discussed at the present Conference ; excel- 
lent results have been th6reb3^ obtained. And, though every 
Dominion is iiow% and must always remain, the sole judge of the 
nature and extent of its co-operation, no common cause will, in 
our opinion, be thereby imppriiled. 

Equality of vstatus, so far as Britsfin and the Dominions are 
concerned, is thus the root principle governing our Inter-Imperial 
- Relations, But the principles of equality and similirit^q appro- , 
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priate to status, do not universaliy extend to function. Here res 
require something more than immutable dogmas. For example, 
to deal with questions of diplomacy and questions of defence, 
we require also dexible machinery — machinery which c^ii, from 
time to time, be adapted to the chaTigiiig circumstances of the 
world. This subject also has occupied oui' attention. The rest 
of this Bjoport will show how we have eiideavom-ed not only to 
state political theoinq, but to apply it to our common needs. 

III, Special Position of India. — It will be noted that in the 
prevdoiis paragraphs we have made no mention of India. Our 
reason for limiting their scope to Greut Britain and the Dominions 
is that the position of India in the Empire is already defined hj 
the Government of India Act, 1919. We wouldj nevertheless, 
recall that by Resolution ix. of the Imperial War Conference, 
1917, due recognition wus given to the important position held 
by India in the British Commonwealth. Where, in this Report, 
we have had occasion to consider the position of India, we have 
made particular reference to it. 

IV, Relations between the Various Parts of the British 
Empire. — Existing administrative, legislative, and judicial 
forms are admitted!}^ not wholly in accord with the position as 
described in Section ii. of this Report. This is inevitable, since 
most of these forms date back to a time w^ell antecedent to the 
present stage of constitutional development. Our first task 
then was to examine these forms with special reference to any 
cases where the w^ant of adaptation of practice to principle 
caused, or might be thought to cause, inconvenience in the 
conduct of Inter-Imperial Eehrtions. 

(a) The Title of His Mafesty^ the King . — The title of His 
Majesty the King is of special importance and concern to all 
parts of His Majesty's Dominions. Tw'ice wfithiii the last fifty 
years has the royal title been altered to suit changed conditions 
and constitutional developments. 

The present title, which is that proclaimed under the Royal 
Titles Act of 1901, is as follow' s : 

' George V,, by the Giuce of God, of the United Kingdom 
of Great Britain and Ireland and of the British Dominions 
bevond the Seas, King, Defender of the Faith, Emneror of 
India,’ 

Some time before the Conference met, it had been recognised 
that this form of title hardly accorded wfith the altered state of 
afiairs arising from the establishment of the Irish Free State as 
a Dominion. It had further been ascertained that it w^ould be 
in accordance with His Majesty’s wishes that any recommenda- 
tion for change should be submit^ted to him as the result of 
discussion at the Conference, 

We are unanimously of opiniondhat a slight change is desirable, 
and we reci§)mro.end that„ subject to His Majesty’s approval, the® 
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necessary legislative action slionlci be taken to secure tliat His 
Majesty’s title should henceforward read : 

' George V.. by the Grace^of God, of Great Britain, Ireland, 
and rhe British Dominions beyond the Seas, King, Defender 
of the Faith, Emperor of India.’ 

(b) Porsitio 7 h of Governors -General. — ¥/e proceeded to consider 
whether it w^as clesira.ble formahy to place on record a definition 
of the position held 03^ the Llovernor-General ^ as His Majesty’s 
representative in the Dominions. That position, though uove 
general^ well recognised, midonbtedh/ represents a develop- 
meiit from an earlier stage when the Governor^General was 

. appointed solely on the advice of His Majest}^^ Ministers in 
London and acted also as their representative. ^ 

111 our opinion it is an essential consequence of the equality of 
status existing among the members of the British Common- 
wealth of Nations that the Governor-General of a Dominion is 
the representative of the Crown , holding in all essential respects 
the saroo position in relation to the administration of public 
ahaii-s in the Dominion as is held His Majest35^ the King in 
Great BHtain, and that he is not the representative or agent of 
His Majesty’s Government in Great Britain or of Depart- 
ment of that Government. 

It seemed to 11s to follow that the practice whereby the 
Governor-General of a Dominion is the formal official channel 
of communication beWeen His Majest3^’s Government in Great 
Britain and His Governments in the Dominions might be re- 
garded as no longer ivhoity in accordance with the constitutional 
position of the Governor-General. It was thought that the 
recognised official channel of communication should he, in future, 
between Government and Government direct. The representa- 
tives of Great Britain readity recognised that the existing pro- 
cedure might be open to criticism and accepted the proposed 
change in principle in relation to any of the Dominions which 
deshed it. Detahs ’were left for settlement as soon as possible 
after the Conference had completed its v/ork, but it w^as recog- 
nised by the Committee, as an essential feature of change 
or development in the channels of communication, that a 
Governor-General should be supplied with copies of all docu- 
ments of importance and in general should be kept as fuller 
informed as is His Majesty the King in Great Britain of 
Cabinet business and public affairs. 

(c) Operation of Doniirdon LegislaMori . — Our attention was 
also called to various points in connection with the operation 
of Dominion legislation which, it was suggested, requhed 
clarification. 

^ Tlie Oovernor of Newfoiindlantris in the Baine position as the Governor' 
hTeneral of a Dominion. 
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Tlie t)articula.r points involved were : 

(a) Tlie present practice under wliicli Acts of the Dominion 

Parliaments are sent each 3"ear to London, and it is 
intimated, through the Seciq^taiy of State for Dominion 
Affairs, that ' His Majesty will not be advised to exercise 
his powers of disallowance ' with regard to them. 

(b) The reservation of Dominion legislation, in certain circiini- 

stances, for the signification of His Majesty’s pleasure 
. which is signified on advice tendered by His Majesty’s 
Government in Great Britain. 

(c) The difference between the legislative competence of the 

Parliament at Westminster and of the Dominion Parlia- 
^ merits in that Acts passed by the latter operate, as a 
general rule, only within the territorial area of the 
Dominion concerned. 

(d) The operation of legislation passed b^' the Parliament at 

Westminster in relation to the Dominions. In this 
connection special attention was called to such statutes 
as the Colonial Laws Validity Act. It v/as suggested 
• that in future uniformity of legislation a& between 
Great Britain and the Dominions could best be secured 
by the enactment of reciprocal statutes based upon 
consultation and agreement. 

We gave these matters the best consideration possible in the 
limited time at our disposal, but came to the conclusion that the 
issues involved were so complex that there rvould be grave 
danger in attempting any immediate pronouncement other than 
a statement of certain principles which, in our opinion, underlie 
the whole question of the operation of Dominion legislation. 
We felt that, for the rest, it w'ould be necessary to obtain expert 
guidance as a preliminary to further consideration by His 
Majesty’s Governments in Great Britain and the Dominions. 

On the questions raised with regard to disallowance and reser- 
vation of Dominion legislation, it was explained by the Irish 
Free State representatives that they desired to elucidate the 
constitutional practice in relation to Canada, since it is provided 
by Article 2 of the xWticles of Agreement for a treaty of 1921 
that ‘ the position of the Irish Free State in relation to the 
Imperial Parliament and Government and otherwise shall be 
that of the Dominion of Canada..’ 

On this point v/e propose that it should be placed on record 
that, apart from provisions embodied in constitutions or in 
specific statutes expressly providing for reservation, it i^s recog- 
nised that it is the right of the Government of each Dominion to 
advise the Crown in all matters iclating to its own affairs. Con- 
sequently, it would not be in accorclance with constitutional 
practice for advice to be tendered to His Majesty by His Majesty’s 
Government in Great Britain in any matter appertaining to the 
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affairs of a Dominion against the of the Government of 

that Dominion. 

The tvppropriate procedure v/ith regard to projected legisla- 
tiioii in one of the self -go veiling parts of the Empire wliicli may 
affect the interests of other self-governing parts is previous 
consultation between His Majesty's Ministers in the several 
parts concerned. 

On the question raised with regard to tli,e legislative compe- 
tence of members of the British Commonwealth of Nations 
other than Great Britain, and in particular to the desinrhility 
of those members being enabled to legislate with extra-territorial 
effect, we think that it should similarly be placed on record tha't 
the constitutional pjractice is tliat legislation by the Padiament 
at Westminster applying to a Dominion would only be passed 
with the consent of the Dominion concerned. 

As already indicated, however, we are of opinion that there 
are points arising out of these considerations, and in the applica- 
tion of these general |)rinciples, which vMl require detailed 
examination, and we accordingly recommend that steps should 
be taken ^>y Great Britain and the Dominions to set up*a Com- 
mittee with terms of reference on the following lines : 

'To inquire into, report upon, and make recommendations 
conceming ; 

(i) Existing statutory provisions requiring reservation of 

Dominion legislation for the assent of Plis Majesty or 
authorising the disallowance of such legislation. 

(ii) — (a) The present position as to the competence of 

Dominion Parliaments to give their legislation extra- 
territorial operation. (6) The practicability and most 
convenient method of giving effect to the princdxffe 
that each Dominion Paiiiameiit should have power to 
give extra-territorial operation to its legislation in all 
cases where such operation is ancillary to provision for 
the peace, order, and good government of the Dominion. 

(ill) The pririciples embodied in or underlying tlie Colonial 
Laws Validity Act, 1865, and the extent to which any 
provisions of thai Act ought to be repealed, amendecl, 
or modified in the light of the existing relations between 
the various members of the British Commoinvealth of 
Nations as described in this Report.' 

(d) Merchant SMjJping Legislation . — Somewhat simiiar con- 
siderations to those set out above governed our attitude towards 
a similar, though a special, question raised in relation to merchant 
shipping legislation. On this subject it was jjointed out that, 
while uniformity of administrative practice was desirable, and 
indeed essential, as regards the merchant shipping legislation, 
of the various parts of the Empire, it was difficull' to reconcile the 
application, in their present form, of certain provisions of the 
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principal statute relating to mercliaiit skipping, viz. tke Merchant 
Shipping Act of 1894, more particularly Clauses 735 and 736, 
vitli the constitutional status qI the several members of the 
British Commonwealth of Nations. « 

In this case also we felt that, although, in the evolution of the 
British Empire, certain inecjualities had been allowed to remain 
as regards various questions of maritime ahairs, it wars essential 
in dealing with these inequalities to consider the practical aspects 
of the matter. The difficulties in the ivay of introducing any 
immediate alterations in the Merchant Shipping Code (vchicli 
dealt, amongst other matters, W'ith the registration of Britisli 
ships all over the wwld) ivere fully appreciated, and it was felt 
to be necessary, in any review’' of the position, to take into 
account such matters of general concern as the qualifications 
for registi^y as a British ship, the status of British ships in wur, 
the work done by His Majesty’s consuls in the interest of British 
shipping and seamen, and the question of Naval Courts at foreign 
ports to deal with crimes and often ces on British ships abroad. 
We came finally to the conclusion that, following a precedent 
wffiich had been found useful on previous occasions, the general 
question of ‘merchant shipping legislation had best be remitted 
to a special Sub -Conference, wiiich could meet most appropriate!}^ 
at the same time as the Exx^ert Committee to which reference 
is made above. We thought that this special Sub -Conference 
should be invited to advise on the following general lines : 

^ To consider and report on the r)rinciples which should 
govern, in the general interest, the practice and legislation 
relating to merchant shi|)ping in the various p^arts of the 
Emp)ire, having regard to the change in constitutional status 
and general relations which has occurred since existing law^s 
were enacted.’ 

¥/e took note that the rexrresentatives of India particularly 
desired that India, in view of the importance of her shipping 
interests, should be given an o]3|)ortunity of being represented 
at the proposed Sub -Conference. We felt that the full repre- 
sentation of India on an equal footing with Great Britain and the 
Dominions would not only be w^elcomed, but coiikl very pro- 
perly be given, due regard being had to the sj)ecial constitutional 
position of Iiiclia as explained in Section in. of this Eeport. 

(e) Aj^peals to the Judicial Committee of the Privy Council . — 
Another matter which we discussed, in which a general consti- 
tutional ]jrinciple was raised, eoneerned the conditions govern- 
ing appeals from judgments in the Dominions to the Judicial 
Committee of the Privy Council. From these discussions it 
became clear that it w^as no part^of the policy of His Majesty’s 
Government in Great Britain tliat cpiestions affecting judicial 
api>eals should be determined otherwise than in accordance with 
the wished of the part^ of the Empire primarily aftected. It 
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lioweYer, generally recognised ’that, where changes in the esist- 
ing system were proposed which, while primarily aSectiiig one 
part, raised issues in which othpr parts were also concerned, such 
changes^ ought onty to be carried out after consultation and 
discussion. "" 

So far as the work of the Committee was concerned, this 
general understanding expressed all that was required. The 
question of some immediate change in the present conditions 
governing appeals from the Irish Free State v/as not pressed in 
relation to the present Conference, though it was made clear 
that the right was reserved to bring ujj the matter again at the 
next Imperial Conference for discussion in relation to the facts 
of this particular case. 

V. Eelations with Foreign Countries —From questions speci- 
alh/ concerning the relations of the various parts of the 
British Empire with one another, we naturall^T' turned to those 
affecting their relations with foreign countries. In the latter 
sphere, a beginning had been made towards making clear those 
relations by the Resolution of the Imperial Conference of 1923 on 
the subject of the negotiation, signature, and ratification of 
treaties.^ 

But it seemed desirable to examine the working of that Resolu- 
tion during the past three years and also to consider whether 

^ This Resolution was as follows : 

‘ The Conference recommends for the acceptance of the Governments of 
the Empire represented that the following procedure should he observed in 
the negotiation, signature, and ratification of international agreements. 

‘ The word “treaty ” is used in the sense of an a;greement which, in accord- 
ance with the normal practice of diplomacy, would take the form of a treaty 
between heads of states, signed by plenipotentiaries provided with full 
powers issued by the heads of the states, and authorising the holders to 
conclude a treaty. ' 

I. 

‘ I. Negotiation. 

‘ [a) It is desirable that no treaty should be negotiated by any of the 
Governments of the Empire without due consideration of its possible effect 
on other parts of the Empire, or, if circumstances so demand, on the Empire 
as a whole. 

‘ {h) Before negotiations are opened with the intention of concluding a 
treat37, steps should be taken to ensure that any of tlie other Governments 
of the Empire likely to be interested are informed, so that, if any." such 
Government considers that its interests %vould be afiected, it maj" have an 
opportunity of expressing its views, or, when its interests are intimately 
involved, of participating in the negotiations. 

‘ (c) In all cases where more than one of the Governments of the Empire 
participates in the negotiations, there should be the fullest possible exchange 
of views between those Governments before and during the negotiations. In 
the case of treaties negotiated at International Conferences, where there is a 
British Empire Delegation, on whicdx-t in accordance with the now established 
practice, the Dominions and India are separately represented, such repre- 
sentation should also be utilised to attain thivS object. 

‘ {d) Steps should be taken to ensure that those Governments of the 
Empire whose representatives are not participating in the negotiations 
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the prin-eiples laid down with regard to treaties could not be 

applied with advantage in a wider sphere. 

(a) Procedure in relation to Treaties, — W'e appointed a special 
Sub-Committee under the Chairmanship of the Minister of 
Justice of Canada (the Honouralne E. Lapointe, K.C.) to 
consider the question of treaty procedure. 

The Sub -Committee, on whose report the following para- 
gra^phs are based, found that the Resolution of the Conference 
of 1923 embodied on most points useful rules for the guidance 
of the Governments, xhs they became more thoroughly under- 
stood and established, they would prove effective in practice. 

should, during their progreB.s, be kept informed in regard to any points 
arising in»\vhich tliej:^ niay be interested. 

^ 2. Signature. 

pa) Bilateral treaties imposing obligations on one part of the Empire 
only should be signed b}^ a representative of the Government of that part. 
The full power issued to such representative should indicate the part of the 
Empire in respect of which the obligations are to be undertaken, and the 
preamble and text of the treaty should be so worded as to make its scope 
clear. 

‘ (/;) Where a bilateral treaty imposes obligations on more thaji one part 
of the Empire/ the treaty should be signed by one or more plenipotentiaries 
on behalf of all the Governments concerned. 

* (c) As regards treaties negotiated at International Conferences, the 
existing practice of signature by plenipotentiaries on behalf of all the Goveni- 
ments of the Empire represented at the Conference should be continued, and 
the full powers should be in the form emplojmd at Paris and Washington. 

‘ 3. Ratification. 

'The existing practice in connection with the ratification of treaties should 
be maintained. 

II. 

'Apart from treaties made betw^een heads of states, it i.s not unusual 
for agreements to be made between Governments. Such agreements, wddch 
are usually of a technical or administrative character, are made in the names 
of the signatory Governments, and signed by representatives of those Govern- 
ments, -who do not act under full powers issued by the heads of the states : 
they are not ratified by the heads of the states, though in some cases some 
form of acceptance or confirmation by the Governments concerned is em- 
ployed. As regards agreements of this nature the existing practice should 
be continued, but before entering on negotiations the Governments of the 
Empire should consider wAether the interests of any other part of the 
Empire may be affected, and, if so, step.s should be taken to ensure that the 
Government of such part is informed of the proposed negotiations, in order 
that it may have an opportunity of expressing its views.' « 

The Besolution w-as submitted to the full Conference and unanimously 
approved. It was thought, lio’wever, that it 'would be of assistance to add 
a short explanatory .statement in connection w'ith part i. (3), setting out the 
existing procedure in relation to the ratification of treaties. This procedure 
is as follow^s : 

(a) The ratification of teeaties imposing obligations on one part of the 
Empire is effected at the instance of the Government of that part : 

(&) The ratification of treaties imp^^ng obligations on more than one 
part of the Empire is effected after consultation between the Governments 
of those parts of the Empire concerned. It is for each Government to 
decide whether Parliamentary approval or legislation is required befoi^ 
desire for, or concurrence in, ratification is intimated by that Government. 
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should be made in tiie name of heads of states, and, if the 
treaty is signed on behalf of any or all of the Governments of 
the Empire, the treaty should be made in the name of the King 
as the symbol of the special relationi^liip between the dffferent 
parts of the Empire. The British units on behalf of which the 
treaty is signed should be grouped together in the follovdng 
order : Great Britain and Northern Ireland and all parts of the 
British Empire which are not separate members of the League, 
Canaria j Australia, New Zealand, South Africa, Irish Free State, 
India. A specimen form of treaty as recommended is attached 
as an appendix to the Gommittee’s Report.^ 

In the case of a treaty applying to only one part of the 
Empire ij: should he stated to be made' by the King on behalf 
of that part. 

The making of the treaty in the name of the King as the 
symbol of the sx)ecial relationship between the different parts of 
the Empire will render superilnous the inclusion of any 23rovision 
that its terms must not he regarded as regulating iiiter se the 
rights and obligations of the various territories on behalf of 
Tvhich it has .been signed in the name of the King. In iliis con- 
nection it must be borne in mind that the question was discussed 
at the Arms Traffic Conference in 1925, and that the Legal Com- 
mittee of that Conference laid it down that the principle to which 
the foregoing sentences gives expression underlies all inter- 
national conventiorns. 

In the case of some international agreements the G-overnmeiits 
of diherent parts of the Empire may be willing to ap2)ly betv/een 
themselves some of the provisions as an administrative measure. 
In this case they should state the extent to which and the terms 
on which such provisions are to aiipljn Where international 
agreements are to be applied between diferent parts of the 
Empire, the form of a treaty between heads of states should be 
avoided. 

Full Powers . — Tlie jjlenipotentiaries for the various British 
units should have full powers issued in each case by the King 
on the advice of the €4overnmeiit concerned, indicating and 
corresponding to the part of the Empire for which they are to 
sign. It will frequently be found convenient, paidiculaiiy where 
there are some |)£irts of the Empire on which it is not contem- 
plated that active obligations will be im^cosed, but where the 
position of the British subjects belonging to these parts will be 
ahected, for such Government to advise the issue of full powers 
on them behalf to the }cIenipotentiary apxjointed to act on behalf 
of the CTOvernment or Governments mainly concerned. In other 
eases provision might be made f^t accession by other parts of 
the Empire at a later date. 

Signature . — In the cases where the names of countries are 
^ See pp. 401-2. 
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appended to tlie signatures in a treatj^, tlie different parts of the 
Empire should be designated in the same manner as is proposed 
in regard to the list of plenipotentiaries in the preamble to the 
treaty? The signatures oj the plenipotentiaries of the varioiis 
parts of the Empire should be grouped together in the same 
order as is proposed cibove. 

The signature of a treaty on behalf of a part of the Empire 
should cover territories for which a mandate has been given to 
that part of the Empire, unless the contrary is stated at the. time 
of the signature. 

Coming into Force of Miiltilateml Treaties .—In general, treaties 
contadn a ratification clause and a provision that the treaty vvdll 
come into force on the deposit of a certain number of ratifica- 
tions. The question has sometimes arisen in connection with 
treaties negotiated under the auspices of the League whether, 
for the purpose of making up the number of ratifications neces- 
sary to bring the treaty into force, ratifications on behalf of 
different parts of the Exnpire which are separate members of the 
League should be counted as separate ratifications. In order to 
avoid apy difficulty in future, it is recommended that, when it 
is thought necessaiy that a treaty should contain a clause of this 
character, it should take the form of a provision that the treaty 
should come into force when it has been ratified on behalf of so 
many separate members of the League. 

We think that some convenient opportunity should be taken 
of explaining to the other members of the League the changes 
which it is desired to make in the form of treaties and the reasons 
for which they are desired. We would also recommend that the 
various Governments of the Empire should make it an instruc- 
tion to their representatives at International Conferences to be 
held in future that they should use their best endeavours to 
secure that effect is given to the recommendations contained in 
the foregoing paragraphs. 

(b) Bepresentation at International Conferences.— also 
studied, in the light of the Resolution of the Imperial Confer- 
ence of 1923 to which reference has already been made, the 
question of the representation of the different parts of the 
Empire a.t International Conferences. The conclusions which 
we reached may be summarised as follows : 

1 . No difficulty arises as regards representation at conferences 
convened by, or under the auspices of, the League of Nations. 
In the case of such conferences all members of the League are 
invited, and if they attend are represented separately by separate 
delegations. Co-operation is ensured by the application of 
paragraph i. 1 (c) of the TreaLy Resolution of 1923. 

2. As regards International Conferences summoned by foreign 
Governments, no rule of' universal application can be laid 
'Hown, since the nature of the representation must, in part, 
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depend on tJie form of invitation issued by the convening 
Government. 

{ts) In conferences of a teclinical character, it is usual and 
alv/ays desirable that the •different parts of the Empire 
should (if thejT- wish to participate) be represented 
separately hj separate delegations, and where neces- 
sary efforts should be made to secure invitations which 
will render such representation possible. 

(6) Conferences of a political character called by a foreign 
'Government must be considered on the special. circum- 
stances of each individual case. 

It is for each part of the Empire to decide whether its particular 
interests are so involved, especially having regard to the active 
obligations likely to be imposed by any resulting treaty, that it 
desires to be represented at the conference, or whether it is con- 
tent to leave the negotiation in the hands of the part or parts of 
the Empire more directly concerned and to accept the result. 

If a Government desires to participate in the conclusion of a 
treaty, the method by which representation will be secured is a 
matter to be arranged with the other Governments of the Empire 
in the light of the invitation which has been received, ® 

Where more than one part of the Empire desires to be repre- 
sented, three methods of representation are possible : 

(i) By means of a common plenipotentiarj’^ or plenipoten- 

tiaries the issue of full powers to wiiom should be on the 
advice of all parts of the Empire participating. 

(ii) By a single British Empire delegation composed of separ- 

ate representatives of such parts of the Empire as are 
participating in the conference. This was the form of 
representation employed at the Washington Disarma- 
ment Conference of 1921. 

(iii) By separate delegations representing each part of the 

Empire participating in the conference. If, as a 
result of consultation, this third method is desired, 
an effort must be made to ensure that the form of 
invitation from the convening Government will make 
this method of representation possible. 

Certain non-teolinical treaties should, from their nature, be 
concluded in a form wEich will render them binding upon all 
parts of the Empire, and for this purpose should be ratified with 
the concurrence of all the Governments. It is for each Govern- 
ment to decide to what extent its concurrence in the ratification 
will be facilitated by its participation in the conclusion of the 
treaty, as, for instance, by the appointment of a- common pleni- 
potentiary. Aiijr question as to w'hetlier the nature of the 
treat3^ is such that its ratificatioii^sliould be concurred in by all 
parts of the Empire is a mattei; for discussion and agreement 
between th^ Governments. 
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(c) General Conduct of Foreign Policy. —We went on to examine 
the possibility of applying the principles iincleiiying the Treate/ 
Resolution of the 1923 Conference to matters arising in the 
conduct of foreign afi’airs geiteraily. It was frankly recognised 
that ill this sphere, as in the sphere of defence, the major share 
of responsibility rests now, and must for some time continue to 
rest, with His Majesty’s Government in Great Britain, Never- 
theless, practically all the Dominions are engaged to some extent, 
and some to a considerable extent, in the conduct of foreign 
relations, particularly those with foreign countries oii ’'their 
borders. A particular instance of this is the growing v/ork in 
connection with the relations between Canada and the United 
States of America which has led to the necessity for the appoint- 
ment of a minister plenipotentiary to represent the Canadian 
Government in Washington. We felt that the governing con 
sideration underlying all discussions of this problem must be 
that neither Great Britain nor the Dominions could be com- 
mitted to the acceptance of active obligations except wdth the 
definite assent of their own Governments. In the light of this 
governing consideration, the Committee agreed that the general 
principle expressed in relation to treaty negotiations in Section 
y. (a) of this Report, which is indeed alreadr^ to a large extent in 
force, might usefully be adopted as a guide b,y the Governments 
concerned in future in all negotiations affecting foreign relations 
falling within their respective spheres. 

(d) l^ssue of Exequaturs to Foreign Consuls in the Dommions . — 
A question ivas raised wdth regard to the practice regarding the 
issue of exequaturs to consuls in the Dominions. The general 
practice hitherto, in the case of all appointments of consuls de 
carriere in any part of the British Empire, has been that the 
foreign Government concerned notifies His Majesty’s Govern- 
ment in Great Britain, through the diplomatic clianneL of the 
proposed appointment, and that, provided that it is clear that 
the person concerned is, in fact, a consul de carriere, steps have 
been taken, v;ithout further formality, for the issue of His 
Majesty’s exequatur. In the case of consuls other than those 
de carriere, it has been customary for some time past to consult 
the Dominion Government concerned before the issue of the 
exequatur. 

The Secretary of State for Foreign Afi'airs informed us that 
His Majesty’s Government in Great Britain accepted the sugges- 
tion that in future any application by a foreign Government for 
the issue of an exequatur to any person wlio was to act as consul 
in a Dominion should be referrecl to the Dominion Government 
concerned for consideration, and that, if the Dominion Govern- 
ment agreed to the issue of the exequatur, it would be sent to 
them for counter-signature by. a Dominion minister. Instruct 
|ion.s to this efiect had indeed already been given. 
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(e) Ohannel of Commimicaiiort heitoeefi Dominion Crovenmients 
and Foreigji Governments. — Fde took note of a developiiient of 
special interest which had occurred since the Imperial Conference 
last met, vis. the appointment of’ a minister plenipotentiary to 
represent the interests of the Irish ^vee State in Washington ^ 
which was now’ about to be followed by the appointment of a 
diplomatic representative of Canada. We felt that most fruitful 
results could be anticipated from the co-operation of His Majesty’s 
representatives in the United States of America, already initiated, 
and ’now further to be developed. In cases other than those 
where Dominion ministers w’ere accredited to the heads of 
foreign states; it was agreed to be very desirable that the exist- 
ing diplomatic channels should continue to he used, as betw’een 
the Dominion Governments and foreign Governments, in matters 
of general and political concern. 

VI. System of Communicaiion and Consultation. — Sessions 
of the Imperial Conference at which the Prime Ministers of 
Great Britain and of the Dominions are all able to be present 
cannot, from the nature of things, take place very frequently. 
The system of communication enid consultation betv/een con-, 
fereiioes becomes t,herefore of special importance. WeTeview^ed 
the position now reached in this respect wath special reference 
to the desirability of arranging that closer personal touch should 
be established betw’een Great Britain and the Dominions, and 
the Dominions inter se. Such contact alone can convey an 
impression of the atmosj)here in -which ofiieial correspondence is 
conducted. Development, in this respect, seems particularly 
necessary in relation to matters of major importance in foreign 
affairs where expedition is often essential, and urgent decision 
necessary. A special aspect of the question of consultation 
■which we considered was that concerning the representation of 
Great Bxitain in the Dominions. By reason of a constitutional 
position, as explained in Section iv. (b) of this Eeport, the 
Governor -General is no longer the representative of His Majesty’s 
Government in Great Britain. There is no one therefore in the ' 
Dominion capitals in a position to represent with authority the 
views of His Majesty’s Government in Great Britain. 

We summed up our conclusions in the following Resolution, 
which is submitted for the consideration of the Confereiaoe ; 

The Governments represented at the Imperial Confer- 
ence are impressed with the desirability of developing a 
system of personal contact, both in London and in the 
Dominion capitals, to supplement the present system of 
inter-communication and the reciprocal supply of informa- 
tion on affairs requiring joint consideration. The manner 
in which any new system is tc? be worked out is a matter for 
consideration and settiemeiit.,between His Majesty’s Govern- 
ments iu Great Britain and the Dominions, with due regard, 
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to the circumstances of each particular part of the Empirej 
it being understood that any new arrangements should be 
supplementary to, and not in replacement of, th.e system of 
direct comiminicatioii from^ Government to Government and 
the special arrangemeiitsi' which have been in force since 1918 
for communications betw-'cen Prime Ministers.’ 

VII. Particular Aspects of Foreign Eelations discussed by 
Committee. — It -was found convenient that certain aspects 
of foreign relations oji matters outstanding at the time of the 
Conference should be referred to us, since they could be Con- 
sidered in greater detail, and more informally, than at meetings 
of the full Conference. 

(a) Gompidsory Arbitration in hiternational Dis'jyutes. — One 
question which we studied was that of arbitration in interiiatioiial 
disputes, wdtli special reference to the question of acceptance of 
Article 36 of the Statute of the Permanent Court of International 
Justice, providing for the compulsory submission of certain classes 
of oases to the Court. On this matter we decided to submit no 
Resolution to the Conference, but, whilst the members of the 
Committee were unanimous in favouring the widest possible 
extensioif of the method of arbitration for the settlement of 
international dis|)utes, the feeling wms that it was at present 
premature to accept the obligations under the Article in question . 
A general understanding w^as reached that none of the GTOvern- 
ments represented at the Imperial Conference would take any 
action in the direction of the acceptance of the compulsory 
jurisdiction of the Permanent Court, without bringing up the 
mad ter for further discussion. 

(b) Adherence of the United States of America to the Protocol 
establishing the Permanent Court of International Justice. — Con- 
nected wdth the question last mentioned, wuis that of adherence 
of the United States of America to the Protocol establishing the 
Permanent Court of International Justice. 

The sj)ecial conditions upon which the United States desired 
to become a. party to the Protocol had been discussed at a special 
Conference held in Geneva in September 1926, to which all the 
Governments represented at the Imperial Conference had sent 
representatives. We ascertained that each of these Govern- 
ments was in accord with the conclusions reached by the 
special Conference and with the action which, that Conference 
recommended. 

(o) The Policy of Locarno. — ^Tlie Imperial Conference was 
fortunate in meeting at a time just after the ratificat.ions of the 
Locarno Treaty of Mutual Guarantee had been exchanged on 
the entry of Germany into the League of Nations. It w^as 
therefore possible to envisage^ the results which the Locarno 
Policy had achieved already, and to forecast to some extent the 
farther results which it wms hoped to secure. These were ex- 
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plained and discussed. It then became clear that, from the 
standpoint of all the Bominioiis and of India, there was com- 
plete approval of the manner in which the negotiations had been 
conducted and brought to so successful a conclusion.^,^ 

Our final and unanimous conclusioii was to recomnieiid to the 
Conference the adoption of the following Resolution : 

' The Conference has heard v/ith satisfaction the statement 
of the Secretary of State for Foreign Affairs with regard 
to the efforts made to ensure peace in Europe, culminating 
iiO the agreements of Locarno ; and congratulates His 
Majesty’s G-overnment in Great Britain on its share in 
this successful contribution to^vards the promotion of the 
peace of the world/ 

Signed on behalf of the Committee, 
BALFOUR, Chairman. 

November 18, 1926. 

APPENDIX 
(See Section v. (a).) 

Sfscimek Fobm of Tbeaty 

The President of the United States of America, Plis Majesty 
the King of the Belgians, His Majesty the King [here insert His 
Majesty's full title], His Majesty the King of Bulgaria, etc., etc. 


Desiring 

Have resolved to conclude a treaty for that purpose and to 

that end have appointed as their Plenipotentiaries : 

The President 


His Majest 5 ^ the King Ititle as oMove] : 

for Great Britain and Northern Ireland and all 
parts of the. British Empire which are not 
separate membens of the League (of Nations), 

AB. 


for the Dominion of Canada, 
for the Commonwealth of Australia.., 


CD. 

EF. 


for the Dominion of New Zealand, 

GH. 


for the Union of South Africa, 
for the Irish Free Sta-te, 
for India, 


IJ. 

KD 


MN. 
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who. having communicated their full powe 
due form, have agreed as follows : 

rSj found in good and 

In faith whereof the above-named i 

signed the present Treaty. 

ienipotentiaries have 

CD. 

EF 

fV 

QIJ 


IJ . 


KL 



1 

Ijx 

(or if the territory for which each Plen 
be specified ; ... 

-i- AT,P. D . . . , 

ipotentiaiy signs is to 

AB. 

(lor iJiii'ciiii) 'ut'b/.;. . - • 

CD. 

DOI l..;chilclU.a» j 

(for Australia) • • ■ 

/jC--.. TVT^-ttt *7/0. .o 1 o - n in. \ . . . 

........ EF. 

GH. 

(tor ING^^ Zjeaiciuu; 

Qz-.n+l-' A'fVDci.’^ 

IJ. 

(ior kDOutii 

(for the Irish Tree State) . . 
(for India) 

KL. 

3IN.) 
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DOMINIONS WHICH HAVE RATIFIED LABOUR CON- 
VENTIONS BY MEANS OF ORDEEHN-COUNGIL 


Austealia 

Convention for esta..b]isliing facilities for finding employ- 
ment for seamen (Second Session, 1920), Order in Council 
of 10 Jum^ 1925. (Ratification registered on 3 August^ 
1925.} 


Canada 

1. Convention fixing the minimum age for admission of 

children to employment at sea (Second Session, 1920). 

2. Convention concerning unemployment indemnity in case 

of loss or foundering of the ship (Second Session, 
1920), 

3. Convention fixing the minimum age for the admission of 

young persons to employment as trimmers or stokers 
(Thii’d Session, 1921). 

4. Convention concerning the compulsoiy medical examina- 

tion of children and young persons employed at sea 
(Third Session, 1921). 

Order in Council of 11 March, 1926, (Ratification registered 
on 31 March, 1926.) 

Ibish Fbse State 

I. 1, Convention concerning the rights of association and 
combination of agricultural workers (Third ^Session, 
1921). 

2. Convention concerning workmen’s compensation in 
agriculture (Third Session, 1921). 

Order of the Executive Council of 12 Ju7ie, 1924. (Ratifica- 
tion registered on 17 June, 1924.) 

IL Convention concerning the age for admission of children to 
employment in agriculture (Third Session, 1921). 

Order of the Executive Council o/ 16 May, 192^ (Ratifica- 
tion registered on 26 May, 1925.) 


403 
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III. 1. Convention concerning unemployment {First Session, 

1919V 

2. Convention, concerning employment of women during 

- the night (First Session, 1919). , . . . 

3. Convention fixing the minimum age lor^adinissioii of 

children to industrial employment (First cession, 1919). 
4 Convention concerning the night work of young persons 
~ employed in industry (First Ses.sion, 1919). _ ^ 

5. Convention fixing the minimum age for admission of 
children to employment at sea (becond Session, 19-0). 
Order of the Executive Council of 12 August 1925. (Ratmca- 
tion registered on 4 September, 1925.) ^ 

IV. Convention concerning workmen’s compensation for occu- 

pational diseases (Seventh Session, 1925). 

Onfer of the Executive Council of 8 November, 192 1 . (Rati- 
fication rea-istered on 25 November, 1927.) 


South Africa 

I. Convention concerning emiilo 3 ?ment of women during the 
-night (First Session, 1919). ' /d 4 .-fi 

ExecuMve CoimcU Minute of 26 September, 1921. (Ratifica- 
tion registered on 1 November, 1921.) . 

IT. Convention concerning unemplojmient (First Session, 


(Ratifica- 


1919). 

Executive Coimcil Minute 0 / 29 October, 1923. 
tion registered on 20 Febriiaryj 1924.) 

Ill Convention concerning equality of treatment for nauionai 
and foreign workers as regards workmen s compensa- 
tion for accidents (Seventh Session, 1925). ^ 

Execidive GowncM Mmute of W March, 1926. (Ratification 
registered on 30 Maroli, 1926.) 


INSTRUMENT OF RATIFICATION OF EMPLOYMENT 
FOR SEAMEN CONVENTION 


Order mJJouncd . 


Austbalia 

OBDER 


Commonwealth of Australia, to wit, 
Fobstee, 
Governor-General . 


By His Excellency the 
Governor-General of 
the Commonwealth 
of Australia. 


Whebeas the second session^of the InternationaJ Labour Con- 
ference held at Genoa adopted, on iOtii July, 1920, a draft con- 
vention for establishing facilities for finding employment for 


seamen 
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And -whereas the Secretary-General of the League of Nation's 
has duly comiminicated to the Goveminent of the Common- 
wealth of Australia a certified copy of the said draft convention : 

xAnd whereas by ilrticle 405 of the Treaty of Versajlles it is 
provided that in the case of a. draft*convention so communicated 
to members of the International Labour Organisation, each 
member shall, if such draft convention obtains the consent of 
the authority or authorities within whose competence the matter 
lies, communicate the formal ratification thereof to the Secretary- 
General of the League of Nations : 

And 'WHEREAS such draft convention has, in respect of the 
Commonwealth of Australia, obtained the consent of the author- 
ity or authorities within whose competence the matter lies, and, 
so far hiB the subject-matter is within the legislative competence 
of the Parliament of the Gommonwealth of Australia, such 
action as is necessary to make the provisions of the said draft 
convention effective has been taken : 

Nowthereeobe I, Henry William Baron Forster, the Governor- 
General aforesaid, acting with the advice of the Federal Executive 
Council, do hereby order that the said draft convention be con- 
firmed and approved, and that formal communication thereof 
be made to the Secretary-General of the League of Nations, and 
further, do hereby declare that nothing in the said draft con- 
vention shall apply to the Territories of Papua and Norfolk 
Island and the Mandated Territories of New Guinea and Nauru. 

Given under my Hand and Seal of the Commonwealth, 
at Melbourne, this tenth day of June, in the year 
(L.S.) of Our Lord, One thousand nine hundred and 
tw^enty-five, and in the sixteenth year of His 
Majesty’s reign. 

By His Excellency’s Command, 

C. W. 0. M-4RR, for Prime Mnister. 

God Save the King 1 


INSTRUMENT OF RATIFICATION OF FOUR 
CONVENTIONS 

Canada 

Order in Goimcil. 

P.C, 357. 

At the Government House at Otta.wa, 

Thursday, the lith day of March 1926. 

Present : 

His Excellency the GovIrnor-General in Coitncil. 
Whereas at the Second SesMon of the General Conference of 
the Inter^ationai Labour Organisation of the League of NatiiXis 



i I 

406 THE BRITISH jX)OMINIONS IN INTERNATIONAL LAW 

^ Leld at Genoa on July 9, 1920^ two Draft Conventions were 
adopted (a) fixing the minimum age for adiiiission of children 
to employment at sea ; (6) concerning unemplo^nnent indemnity 
in case of loss or foundering of "a ship ; 

xArd WHEREAS at the Tlilrd Session of the said Conference 
two other Draft Conventions ivere adopted, at the meeting held 
at Geneva on November 11, 1921, (a) fixing the minimuin age 
for the admission of young persons to employment as trimmers 
or stokers ; (b) concerning the compulsory medical examina- 
tion of children and young persons emplojnai at sea. At Miese 
Conferences Canada has been duly represented ; 

And whereas these four Draft Conventions have been in- 
corporated in an Act to amend the Canada Shipping Act w^hicli 
was assented to July 19, 1924, and published as 14-15 George V. 
chap. 12 ; 

And w^hereas by a Minute of Council approved on October 8, 
1925 (P.C. 1828), authority wTis granted for the issue of a joro- 
clamatioii to bring the above Act into effect on January 1, 1926, 
for the adhesion of Canada to the four Draft Conventions 
enumerated above, and for taking the necessary steps for their 
ratificatioii ; 

Therefore His Exceilenc}^ the Governor-General in Cbuncil, 
on the recommendation of the Secretary of State for External 
Affairs, and with the concurrence of the Acting Minister of 
Labour, is pleased to confirm and doth hereby confirm and 
approve the above four Draft Conventions on behalf of Canada ; 
formal communication of such ratification to be made to the 
Secretary-General of the League of Nations and to the Secretary 
of State for Dominion Affairs. 

(Signed) E. J. Lemairs, 

Clerk of the Privy CounciL 


INSTRUMENT OF RATIFICATION OF UNEMPLOYMENT 
CONVENTION 

Irish Free State 
Order of the Executive Council. 

Whereas on the 19th March, 1924, the Secretary- General of 
the League of Nations communicated to the Government of the 
Irish Free State a certified copy of the Draft Convention con- 
cerning Unemployment which had been adopted by the Labour 
Conference at Washington on the 28th November, 1919; 

And whereas it is provided'hy Article 405 of the Treaty of 
Versailles that in the ease of a Draft Convention so communi- 
cated each member of the Labour Organisation if such 
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Draft Ceiiventioii obtain the consent of the authority oi* author- 
ities within whose competence the matter lies, coinmunicate 
the formal ratification thereof to the Secretary-General of the 
League of Nations ; * 

iinn WHEREAS the provisions of®the said Draft CoiiVeiition 
are capable of being applied within the Irish Dree State ; 

Ann WHEREAS the Oireachtas has by resolution recommended 
the Executive Council to ratify the said Draft Convention in 
respect of the Irish Free State ; 

THEREEORE, the Executivc Council is pleased to order 
and it is herebx^ ordered that the said Draft Convention be 
ratified accordingly, and that formal communication thereof be 
made to the Secretary-General of the League of Nations. 

(Signed) Dermot O'Heg-arty, 

Bunai Do’n Ard-Chomhaiiie 
(Secretary to the Executive Council). 

DuBLiiN, this 12ih day of Aagtcst 1925. 


INSTEUMENT OF RATIFICATION OF UNEMPLOYhi'ENT 
CONVENTION 

South Africa 
Executive Council Minute. 

Prime Minister's Office, 

No. 3045. Pretoria, 20th Septe^iiber, 1923. 

Ministers have the honour to recommend that : 

Whereas the General Conference of the International Labour 
Organisation of the League of Nations, convened at Washington, 
United States of America, on the 29tli October, 1919, adoi3ted a 
Draft Convention concerning unemployment ; and 

Whereas it is provided in Article 405 of the Treaty of Ver- 
sailles that, in the case of a Draft Convention so adopted, each 
member of the Labour Organisation shall, if such Draft Con- 
vention obtains the consent of the authority or authorities 
within whose competence the matter lies, communicate the 
formal ratification thereof to the Secretary- General of the 
League of Nations ; and 

Whereas the provisions of the said Draft Convention, a copy 
of which is attached, are capable of being applied within the 
Union of South Africa ; ^ 

His Royal Highness the GoVernor-Grenerai be pleased to 
approve of the ratification of the said Draft Convention and 
of the coaimunication of such ratification, to the Secretary- 
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'General of tlie League of Hations by the Goverrimen*t of the 
Union of South Africa. 

(Signed) F. S. Malar. 

f- 

Approvhd in Executive ^Approved in anticipation of the 
CouiiciL Minute No, next meeting of the Executive 

3045, Council. 

Date : 29 October, 1923. (Signed) Arthur Frederick 

Certified true copy. 

Signed) H. Gordon Watson, (Signed) H. Gordon Watson, 
Clerk of the Executive Council. Clerk of the Executive Council . 
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